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Court of Appeals of the District of Columbia 


Xo. 5111. I 

IsAiiKi.i.A V. Lkai'lkv, IMaintilT in Knjor, 

vs. ! 

Jason K. Matthews. 


1 Municipal Coini ot‘ tin* District of Dolilmbia. 

Xo. .X-ofiPt). 

I 

I 

IsAi-.Ki.LA V. Lkai'i.ev, IMaiiititT, j 

vs. i 

Jason K. .Mati '11 i:ws, DcJ'rnidant. | 

United States of Amei.'K'a, 

Disfricf of ('(jfHit/hld, ss: 

I>(* it i*cni(‘nil)crc(l that in tin* Mnni(‘i])al 
District of Uoluniliia. at tlic Uitv of Wasliinu’ 

Disti'ict, at tli(‘ tinu's licrcinaTtcr nnaitioncd, tl 
])apci‘s wc‘i'(‘ lil(*d and pro(‘(H‘dini 4 s had in the alijove-entitlcd 
cause, to wit : 


oui-t oi* the 
ton, in said 
ie folio win <>• 


2 Declaration. I 

I 

(Fil(*d XoV(‘inher 14, 1P28.) | 

The ])laintiff, Isabella V. L(‘ai)h‘y, siu‘s the'} dcdendant, 
Jason K. Matthews, for nioiK'V payable by tluj d(*fendant 
to th(‘ ])Iaintifr, for that h(‘retofoi-(*, on, to wit, tljie Kith day 
of July, 1P2(), th(‘ detendant (uiterod into a eo^itract with 
on(‘ U. K. L(‘apley, who was and is the husband ojf the plain¬ 
tiff, for tlu* sal(‘ by the defcnidant to th(‘ said U. jU. Leapley 
of certain real estate* known as ‘‘The Matthejws’ Place, 
Tuxedo, Maryland", it b(‘in,a- a.ii‘i*(‘ed, amon.i>- other things 
in said agr(‘(‘nu‘nt. that the said C. E. Lea])ley would pay 
to the defe*ndant the sum of si.v thousand sevdn hundred 
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and fil'ty dollars (ii^dJoO.OO) all casli, for said ])roperty, and 
it was fiirthor ])rovided in said contract that “'riio title 
is to 1)(‘ < 4 ()od of i*(‘(*ord ex(*(‘])t as to covioiants of record, 
if any**, and it was farther nn(h*rstood and airreed at the 
tinu* said contract was (‘nti^nul into that tlu‘ defendant 
was to conv(‘y tho said ])ro])(‘rty to the said (*. Iv Lea ploy, 
free and clear of all (‘ncnnil)]’anci‘s whatsoc‘ver. That there¬ 
after, on, to wit. the Dili day of August, D*J(), the said (\ K. 
Lea})h‘y luhnu- at that tinn* contin(‘d to a hospital, the ])lain- 
tiff, his wif(*, nnd(*i1ook to and did pay to tin* said defend¬ 
ant or his anthoriz(*d aiicnt, the snin of Six thousand six 
huiKli*(‘d niiu'ty dollars and (‘iu-hty-seveii cents, ($(>,690.87), 
that heine,- tho total amount n(‘('(*ssarv to c*oiisuni-ate said 
contract, at that tinn*, and th(‘ (hd'endant executed to and 
(h‘livei’(*d to the plaintiff a deed for said projxM'ty. That 
tho plaintiff has; sin(M‘ h‘arn(*d that tluu’i* is, at tin* present 
tinn*, an (Uicunihrance a.u-ainst said I’l'al (‘static in the form 
of a inortu-aiio ot* (h*<*d of I mist in tlu‘ sum of One thousand 
dollars ($l .OOO.OO) and that said (‘ncumhrance was ai>'ainst 
said ])ro])(*rty at tin* tinn* of tin* (*onsum-ation of said con¬ 
tract, nann*ly. tin* 19lh day of .Auiiust, 19*26, as s(*t forth in 
tin* Ihirticulars of D(*mand** which is refern‘d to and made 
a ])art ln*reof. That tin* ]>laintiff has nnnh* r(*])eated de¬ 
mands upon tin* def(*ndant for tin* ])aym(*nt hy the defendant 
of tin* said (*ncumhrance amountinii’ to ()in* thousand dol- 

lai's ($1 .OOO.OO), hut tin* said d(*f(*ndant has utterly 
d failed and still fails and r(*fust*s to ])ay tin* same or 

any pai't ,tln*i'(*of. \Vln*rt*for(*, tin* plaintiff brings 
this suit and claims of the (h*f(*ndant tin* sum of One thou¬ 
sand dollars ($1,1)00.00). tog(*tln*r with interest from Au¬ 
gust 19, 1!)26, as is(*t forth in the ‘* Particulars of I)(.*mand*\ 
h(.*si(h*s costs of suit. 

(Signed) ' WILLIA.M F. KF.LLV. 

(Signed) P. J. d. XIOOLAIDFS. 

Parficulars of DcounoJ. 


(Fih*d XoV(*ml)er 14, D29.) 

.Mortgage* or de(*d of trust on i*(*al (*state known as “The 
.Mattln*ws* Place*, Tuxe*eIo, .Marylanel*', $1,000.00, te)gether 
with in1e*re*st lhe*re*e>n fre)m .Vugust 19. 1926. 

(Signe*d) ' WILLIAM F. KFLLY. 

(Signed) P. J. J. XICOLAIDES. 



ISABELLA V. T.EAPT.EY VS. JASON E. MATTHEWS’S. 


Pleas. 

(Filod ^^ar(‘ll 0,1929.) 


1. Xow conu's tlu* dason F. Matlliesvs, hy liis 

attorneys and foi* |)li‘a to lliv doc-laration filed lievein, says 
that li(‘ did C‘n1(*r into a writ Ini a<>’i'(H*ment wijtli the said 
F. F. L(‘ai)ley t'oi- llie sa](‘ of tlie premises refeijred to, and 
that tin* sal(‘ of tin* said pi’nnisi's was siibs^Mj^iently coii- 
snmmat(*d liy tli<‘ plaintiff li(‘r(‘in, lint d(‘ni(‘s tliaj the ai>'ree- 
mnit between F. F. l.eapley and defendant herein con- 
t(‘m])lated ])ayni(Mit of th(‘ (‘ntir(‘ pnrehase jiriee to the de¬ 
fendant in cash, or that th(‘ said ])remis(‘s W(‘re to be con¬ 
veyed by th(‘ def(‘ndant, herein frcM* and eh‘ar of incnm- 
lirance. or that lh«‘ jdaintiff hei-ein did ])ay to tlie defend¬ 
ant horein, or to his authorized au'eiit as sneli, the full pnr- 
ehas(‘ ])ri(‘(‘ for tin* said pr(‘Tnis(‘s. 

2. And for a further ph*a, d(‘f<‘ndant, by his attorney, 
sav;, that it was nnd(*rstood and aur(*(‘d b(‘tw(*(‘n iiarties at 

settlement 
veved snb- 
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check for 
in<»’ in tlie 


th(‘ t inn* of tin* eoiil i‘a(*t of sah*, and of the 
tlu‘rennder, that tin* p]*(‘inises wonld lx* con 
ject to an (*xistiiej- ineimibranci*, and that all (*.\penses 
were to be adjnst(*d to tin* dat(* of ti*ansfei’ ojf the said 
])i’(‘mises. and that on tin* datt* of tin* transf(‘i*, |th(‘ prem- 
is(*s in <inestion W(‘i-(‘ eonvesa'd to tin* plaintiff hj*i*(*in, snl)- 
j(*et to tin* unpaid balanci* of the existing- incjiimbrance, 
which oriu-inallv amount(*d to ii^4,()00: that tin* s(*t|tlement of 
the salt* of tin* said ])i'(*mises was made on this basis and 
that tin* d(*ft*ndant ln*rein r(*c(*iv(*d ]x*rsonally a 
his (*(pdty in tin* said ]»r<‘mis<*s, the said cln*ck bt* 
amonnt of the aur(*ed ])ni‘chas(* pi*i(*(*, l(‘ss amonn|ts cliarge- 
abh* against him under the tei-ms of tin* said a|gi'(*ement, 
inelndiiig tin* unpaid balance of tin* said incnm|)rance on 
tin* said ]>ia‘niis(*s and interest th(*r(*oiL and tin* |lt*fendant 
d(*nit*s that any additional amounts whatst)ev(*i* Vere paid 
by tin* def(*ndant herein, or anyoin* (*ls(* in h(*i' li)(*half, on 
at't'onnt ot‘ tin* transactit)n rel‘(*rr(*d to in tin* said declara¬ 
tion, to him or to anvone (*lse in his behalf. 

(SigiKMl) * FKAXK .M. STFPHFX, 

A. LVLF ITFGHFS, j 

Attorney- for Defendant. 


(Signed) 
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Joinder of Issue, 


(Filed March (>, 1929.) 


The plaint iff joins is 
(Siii'ned) 
(Signed) 


sue on the defendant's ))leas. 

WILLIAM F. KELLY. 
P. d. J. XICOLAIDES. 


Finding. 


(Min. 42, Page 184, June 7, 1929.) 


('onie now the ])arties hei’eto and theren])on this cause 
being heard ainl submitted the C’ourt tinds in favor of the 
defendant. 


o 


MotUni for Xetr 'I'rial. 


{Filed June 12, 1929.) 


Xow com(*s the ])laintiff luu’cin, by Inu* attorneys, and 
moves tlu‘ (’onrt to grant a n(*w ti*ial in tlie above (Uititled 
cause for the following, among otlier reasons: 

1. Because said liiuling of fact is contrai‘v to the evidence. 

2. Because said tinding of fact is contrary to the weight 
of the evidence. 

J. Because said tinding' of fact is contrarv to the law. 

4. For errors of law committed by the Justita* ])residing 
during the course of the trial. 

^(Signed) WILLIA.M F. KELLY. 

(Signed) P. J. J. XU’OLAIDES. 


(1. Lyle Ilugluas, Es(j., 

Attorney for Defendant : 

Please tak(‘ notic(‘ that tlu‘ foregoing motion will be 
called to the attention of tin* ('ourt on t!i(‘ 19th day of June, 
1929, at 10 o'clock .\. .M., or as so(ui thert‘aft(‘r as counsel 
may be heard. 

(Signed) 

(Signed) 


WILLIAM F. KELLY. 
P. J. J. XICOLAIDES. 
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1 

Service of a copy of the above received this l^th day of 
June, 1921). | 


(Signed) 


(}. l.VLM liroil 


Alto Die if for DefeitthuA 


JO, 


Order of Oourt K.vieud'iit(j 'r'nne to IIcur Mothni for Xeiv 

' Trial. ! ' 

(Mill. 41. I'a-C .Innc 1!». l<)-2!).) 

It is by tile Coiirt onlcrcil llial (lie time witliiii which to 
licar the ])IaiiililT's iiinrKiii I'ur a new trial lilcil licrciii, he 
and tile same is licrchv cxtiMidrd lo and iiicludiip»' dulv 3, 
1929. 

Order of Oourf E.rtcudm(j I'lme to Hear M<ft'iou for Xeiv 

' Trial. 

i 

(Mill. 39, Page 3S(), duly 3, 1929.) j 

i 

U])on rcMjucst of jilaiiitilT tlic linn* within which to hear 
plaintiff's motion for a ik'w trial of tin* above (‘ntit|ed cause 

is lierebv extended for thii-tv da vs. 

• « • 

6 Order of ('oiirf I'l.i ti‘ii;lnni 'Tunc to Hear M(dion for 

XcH' Trial. 

(.Min. 42, l‘agv 21S, .\ngnst 1, 192t).) 

It is or(h‘r(‘d that the linn* for inairing on the motion for 
a new trial, bt* and tin* same is herebv ext(‘nd(‘d tol and in- 

• I 

chiding sixlv da vs from this dale, .\iignst 1, 1929. 

Motion for Xc/(' 'Trial ()rernded and diidijnic\it, 

I 
! 

(.Min. 42, Ihigv 219, .\ugust 2(1, 1929.) j 

j 

l^pon consideration of (kh'didant's motion t‘or a new trial 
it is o]*deia*d that said motion b<‘, and the same isj hereby 
ovenailed. | 

Flirth(‘r, it ai)|)(*aring niidm* Iiule of Fonrt that jn[lg-ment 
on the tinding in this cause should b(‘ (altered, it i^ so or¬ 
dered. \\di(a*(‘foi*(* it is consi(ha*(‘d that ])laintilt take noth¬ 
ing* ])v this action, dehaidant go luaice without dav, be for 
nothing held and recover of plaintiff his costs of defense. 
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Ass'ifpinwiii of Errors. 

X()V(*Tnl»t‘r ID, 

Tlio ])IaiiitilT, Isal)(*lla V. L(‘a])l(‘v, li(,*r(‘l)y assiu’iis the* fol- 
lowini;: vri'oi’s to ho })r(*S(‘iit(*(l on a])])oaI of this ease*: 

1. '’Flu* (’onrt (‘rrod in lindin^- in favor of the defi'iidant, 
beeaust* said finding' is conti'ary to tin* evi(h*nct*. 

'1. 'Flu* (’oni-t e*i*r(*d in hndiny in favoi- of the defmidant, 
because said (indiiiy is contrary to tin* law. 

d. The Court (*rred in ovei*rnIiny tin* plaintiff's motion 
for new trial. bi‘cans(* tin* lindinii- of fact is contrai'v to the 
evidence, the weiyht of tin* (*vitl(*n(‘(* and tin* law. 

4. The ('onrt (*i’re*d in yivine* its jinU-meiit in favor of the 
defendant, for tin* reason speciticallv referr<.‘d to in tin* fore- 
<;'oinn' assi^’inneiits. 

(Siiined) WILLIAM F. KFLLV. 

(Siyin*d) F. d. XICOL.V 1 DFS. 

7 In the Municipal ('oiirt of the District of Columbia. 

A-b(JD(I. 

Isabella V. Lkai’LEV. Plaintit’f, 

vs. 

Jason F. Matthews, De'feinlant. 


Bill of Kx(‘r})tions. 

Be it renu‘mb(‘i-ed that tin* above entith‘d caus(* canu* on 
for trial b(*fore diidge Kobeii F. Ma.lliimly. without a jury, 
on the ()th and 7th days of dnin*, llrJ!). and on tin* issin* made 
by the pleadinii's in this cause betwe(*n the plaintiff and the 
defendant herein. 

W^heren])on the ])laintiff, to maintain tin* issues on her 
part joined, offei’ed as a witness C. E. Leapley, who testi- 
tied that he was the husband of the plaintiff, and by oecn- 
l^ation a truck farnn*!*. 'Fhat at about tin* middh* of July, 
19:26 he saw the r(*al estate in ipiestion adv(*rtised for sale 
in one of the Washington in*wspa])ers: that he called at the 
address i^iven in dhe advertisement, which was on Sixth 
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Street, Xortliwest, just r.bove T. Street, and iliade inquiry 
eonceriiino- said real estate, and that lie was informed that 
the i>’entleman who advertis(‘d the ])ro])erty ;*or sale was 
not in. That he left his name and address, witli the request 
that the u’entleman who had the |>ro])erty for <ale call and 

see him. 'That thereafter, a n’lnithmian hv the i ame of liar- 

» • 

rison came to see him on tin* followiim' Sunday at his home 
on Central Avenue in the City of Washin.u'toi^, District of 
Columbia, relative to the said real estate, 'jdiat he had 
never seen or heard of Mr. Ilan-ison before, noj* had he had 
anv busiiK'ss dealini»’s with him whatsoev(*r.i That ^Ir. 
Harrison took him and his wife to see the real (K^tate, which 
was h)cated at Tuxedo, Maryland, and showed him over the 
]')ro])erty. That the defendant and his wife v’ore ])resent 
at that time. That tluu’eaftc'r. In* entered into a written 
contract for the purchase of the real estate, w lich was in¬ 
troduced in evid(‘nce over obj(‘ction of the de';*endant, the 
witness having' identified his sii>-nature to the contract and 
the defendant havin.u* also identifi(‘d his siii’iujture to the 
contract, and which was as follows: | 

] 

8 Law Ke])orter Blank Xo. ‘26‘>. | 

] 

Law Reporter Ibnutini;’ Co.. Washington,|D. C. 

Sales ('o)if racf. I 

I 

Official Standard P^orm Ado])ted by the Washinglon Real 

Kstat(‘ Board, lOSD-tk 

“$100,00. Washinn'toii, 1). C., July lo, 1026. 

“Keceiv(*d from C. L. Leaph‘v a dcjiosit in the sum of 
One hundred 00/100 Dollars, to be a])])lied as part }>ayment 
of purchase price of b-;.; a('res more or less of land with im¬ 
provements thei*(‘on known as 'riu' Matth(‘ws ])lace Tuxedo, 
Md., in the District of Columbia, as follows: 

“ Bihce of Di*o])(*rtv: Sixtv s(‘ven hundr(‘d fi ’tv dollars. 
“Terms of Sale: All Cash [secured by deed of trust coii- 
stitutin.u'a first li(‘n on the ])roperty her(‘by sf>ld, in form 
ciistomarilv used in the District of Columbia Secured bv 
<leed of trust const it ut inii* a second lien (subject [)idy to the 
aforesaid first lien) on the ])rop(‘rty luu’eby soljd, in form 
ciistomarilv us(*(l in the District of Columbia.| 


[♦Words in brackets erased in copy.] 
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“WIkj'o trusters ure to Ijo iiui 'e;I in u deed of trust or 
trusts, tlK‘ said ti'ustees ai‘e to 1 k‘ naineil by the party rc- 
speetiv(‘ly s(‘ein'(‘d tluu'ehy. 

“^Idu‘ title is to h(‘ Li'ood of ri*eoi‘d except as to eoveiiauts 
of record, if any, oi' d(‘posit is to lx* r<‘tui’U(‘d and sale dc*- 
elai'ed off at option of the ] )m‘c!ia>c]‘: hut the selh*r and 
a,u'(Uit are li(‘r(‘i)y (‘X])r(‘ssly releas(‘d fi-oni all liahility foi* 
dainan'(‘s hv inxisou of anv defool in title. In casc‘ leual 
ste])s ar(‘ lu'cessary to pei-fect title such action unist he 
tak(‘U hy the x'llei' promptly at liis own eN*pens(‘, wliercnipou 
the tinu‘ herein specilitxl foi' full settlement hy ]>urchaser 
will thei’ehv he extended the ])eriod neeessai-v for sueh 
])rom])t action. 

“Kents, taxes, watm* I’eiit, iiisiiranci* and intm’est on 
(“xistini:' incumhrances. if any, aix* to he adijustiMl to date of 
transfer. Taxes ari' to he adjusted acc!»r<ilim' to t'cijiticate 
of taxes as issued hy tin* (*olI(*ctor (.‘f’Taxes of tin* [District 
of (’olumhial* ,State of Md.: t'Xci‘pl that speeial improve¬ 
ments completed ])rior to <lai<‘ hen'of, whetlnn* assessment 
th(*n‘for has h(‘(‘n levied <»r not, shall he paid or ])roper 

allowauci* machr thcu'c'for hv the vendoi* at the tiiin* of the 

* • 

transfer. 

!) “Hxaminatiou of title, coiivevanciuu', notarv fees, 

• • • 

and all r(*coi'<lin:Li' charu-es, includiim' tliosi* for ])ur- 
ehasc‘ mom^y trust, if any, are to lx* at the cost of ih(‘ pur- 
eliaser. KeventU' stam])s on dei'd to he ])aid hy vendor, who 
shall execute' to the purchaser the usual s])t‘cial warranty 
deed. 

“The ])urchaser aeixx's to comply with tin' t(‘rms herc'iu 
of sale within sixty <lays fi*om the date* of acce])tance l’)y 
owiu'r, or tlu' de])osil will lx* forfeit(*d. in wliich event one- 
half of said deposit shall ht* paid to-— hut the for¬ 

feiture of (U‘]n)sit shall not i'erK*ve the ]‘ui‘chas(*r from la*- 
s})ousihility of complying- with ti*rms of sale. 

‘^This contract is made' in ’rrii)licat(‘ suhjc*ct to tlu' ap- 
])i‘oval of ownei* and contains the t ntii'e ayreeuumt h(.*tween 
tin* partii's thereto. 

I'>y \VILLI.\M \\ IIAKKISOX, 

Af/rtfi. 


[*Worsts in hrackets t'rast'd in <M>py.l 
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0 , tlie inidorsigiiod, l;prol)y ratily, accoi)! and a.^'rco to 
the above memorandum of sale, and ackno\|ledge it to be 
our contract. ! 

c. E. leAplkv, 


PiircJiascr. 


J. E. .MATTHEWS, 

Oniict\ 

Date: Jnlv IGlh, ’26. 1926.'' 


00.00) deposit 
iMr. Harrison. 


That he inud tlie One linndr(‘d dollars ($1[ 
provided for in said conlracl to the agent. 

That he thereafter became ill, and was confined to a hos¬ 
pital, and nearly died, and lamiaiiunl niuhn* tln^ doctor's care 
11 ]) until about XovemlxM- 1026. OOiat he kne^^ nothing more 
about the transaction until lu‘ and his wif(' itioved into the 
propmly in the month of Xov(‘mh('r 1026. Olhat after they 
liad moved into the propc'rty, and during |the month of 
January 1027, a d(‘ed to tin* |)roi)(*rly was lironght to the 
house by Mr. Ilari’ison. That h<* look(‘d at t u' de(‘d at the 
time, hilt did not pay any ])articnlar attentiJin to it. The 
d(‘('d was tluMi intro<lnc(‘d in (‘\ id(‘nc(', th(‘ d(‘f(hidant and liis 


wife having acknowh'dgc'd tlunr signatures to| 
admitting it was the deed for the ])roperty, a 
was as follows: 


the same and 
id which deed 


ash., D. C. 


10 Law Reporter Blank Xo. 80. 

Law Reporter Ptg. To., 518 p^ifth St., W 

j 

Fro Siwplc —O’//// or 709-C. 

All Rights Reserved. I 

i 

I 

Tiiis deed, made this X’ineteenth day of August, in the 
year of oiir T..ord one thousand nine Imndreil and twenty- 


six, bv and between Jason Pk Matthews and 


IJllian Irene 


Matthews, his wifcg as tenants by th(‘ entirety, of Tuxedo, 
Prince Georges’ County, ]\raryland, yiarties of the first part, 
and Isabella V. Leapley, of AVashington, T). party of the 
second part: 

“AVitnesseth. that in consideration of Ten (.^^10.00) dol¬ 
lars, Jason p]. Alatthews and Lillian Ir/ne Matthews, his 
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wife, as tiMiaiits l)y the eiitii'cty, ihr said ])art- of the first 
part do liraiit and convoy nnto Isaholla V. l.ea]>h'y, party 
f)f tli(‘ second pai't. Inn' hcii's and assimis. iii f(‘c siin])l(‘, all 
tliat ])icc(‘ oi* pai’ccl of iij’onnd sitnal(‘, lyinir Jind heinii’ in 
T^rinc(‘ (icore'^s" fonnty. Siat(‘ o!‘ ?vlaryland. h(‘in.e,' all of 
tin' sann* land wiliich the said pai’ties of tin* tii'st ])art oh- 
taiiK'd fi’orr. ]^)land Karl Se\*i(‘i-ami (Iladys l.orena Se\-ier, 
his wif(‘, as joint 'fenants. hy de(Ml dal<‘d tlie twenty iifth 
day of Anenst ]-(‘<‘oi'ded in the Land IhM'oi-ds of I’rince 

^(‘orn'es* (’onnty in Tah(‘r at folio '2'2^) and hein_u' d('- 

scril)(‘d as follows: to wit : 

‘‘Rein.ii’ pai’l of the Wilinott ti‘a<'t and what is known now 
as part of Whitlent im*" nioi’e paI't i<'nlaI'ly descialx'd as 
follows: Ih'aintiinL’* fo!’ sann* at stone in the lir-^t liin* of 
AVIiitlentine, said stom* heiim- .a honmlry of Rarnai'ds. ami 
lainnine: K South 22 dee]'<'es la ininntes West afJlkd feet to ;i 
stoin*. one of H.atl'ei's ('orners, then 2 . Xoial* hi) (h>uT(‘es jd 
]ninnt(‘s West aaa.l) fe(*t to a pi]><'. a coiann’ of tin* ti’a<‘t snr- 
\'(‘yed ot'f for (kashaI’ia!i, tlien d. Xorth 22 de<^a‘ee< aS min¬ 
utes Kast 4f)l) feet to a pipe (Ml the Wcv;t lindts of tin* Shep- 
h<‘rds hiaanch I'aili'oad tlnai 4. Xorth .41 (h*ei’e<*s 22 minntes 
<‘sl ih.d f«*ef to the lii’st line of ^V!l i t h'li t i lie then T), South 
()4 d(‘.i:‘re(‘s 44 minnt(‘s Kast hin.:t Ika*! to ih,. hi-^inniimr con- 
tainino' a.74 aeia^s of la.ml e.\e]imi\a‘ of tin* r.ailroad, 
11 as p(*i' ]>lat of siu'vey Tnadi* hy Kdwai’d K. Latimer, 
Sni-\'evor for Ihama* (h*oi'i;-es‘ ronnt\', da1(* Jnlv ‘Jo, 

11H)7. 

“"roeejh<*r, with the hnildim;' and inM>ro\‘(*nn‘nt< tln'i’e- 
n])oiL (*ia*(‘t(*d, made, or lunjiy: and all and exan-y. the ri’j'hts, 
alleys, ways, watf'i’s. pri\'ih*i:i‘s, apnnilenances and advan- 
tai::(*s, to the sann* Ixhon'jin'j o]- in anywise a|)])ertaininy,‘. 

“do hav(‘ and to liohl tin* ])iece oi' ])ar(a*l of aaa)nnd and 
pr(*mises ahoxa* d(*sciahed oi- nmni iom*d. ami her(*hy !nt('inh'd 
to ])(* (‘onvey(*d, loo'eth(*r witli the laa'lim. pi'i\’lleoa*s, appni'- 
tenanc(*s, and ad\'anlae‘(*< th(*r(‘to helonoimj or ap])(*riainlno* 
nnto ainl to the only pia)pe]- use. h-'netit am] hehoof for(*\a*r 
ol the said party of the second p.art. In*!' h<*irs. oi* assiums. 

“And the s.aid paiMio ot the lii'st p.ai't coxa'iiant that thev 
will wari'ant s})e<'ia41y and Li'<*nerally tin* tna))>(‘rt\’ h(*r(*hv 
con'.a*y(*d : that they aia* sei'/,<>(I (>f tin* land heia'hv conv(*v(‘d : 
that th(‘y haxa* a i-i'.:hl to coiivey said land: that tin* said 
])ai4y of the secotnl part shall «jnielly (*nj(»y said land: that 
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they have done no act 'd enviiinhcr said land; excepting, 
a first Moi'tgago for the amount oi* Four thoi^sand dollars, 
as of record, and that IIk'v will (*X(‘('ntc such farther as- 
snrances of said land as may 1)(‘ rcijiiisite. 

“WitiK'ss their hands and s(*al. 

TdLLIAX IRFA'F MATTIIFWk [skai.] 
JASOX F. MAMTIIFAVS. j [skal.I 

‘‘Test: j 

Cr. HODGES CARD. I 

0. IIODOES CAKIJ. j 

‘‘State oe Mai:ylani>, 

Coioitff of Prii/cf' Crorffes. ns ; 

“I herehv certify that on this ‘20th dav of Angnst, 

* • • j • ^ ” 

1020, l)efo]‘(‘ th(‘ snhsoi’ilxo’, a Xotary Rnhlic for I^rince 
(Toorges' Go.. Md., jxn’sonally apjx’aiH'd Jason E. Matthews 
and Lillian Ii-ene Matthews, his wifcn and did each acknowl¬ 
edge the af<')regoing D<M‘d to he llnhr act. 

“Tn testimony whereof, I have affixed my official seal 
this 20th dav of Angnst, A. I). Itt2(). 

G. HODGES (h\RR| [seal.T’ 

X. I Public, i\Id. 

i 

12 (Indors(‘d on hack:) “D<M*d, Ang. JO, Il92fi, 10:28, 

29, A. M. Ei'om Jason E. .Mallliews and Lillian Irene 
Matthews, his wife, to IsabcJla V. L(‘aplev. deceived for 
recoi’d on the .20 day of Ang., A. D. 1920, at 10:22 o'clock A. 
M.. and re(*ord(‘d in Lilxn* Xo. 2744, at Folio lOtJ, one of the 
Land R(*coi-ds for tin' Pr. Geo.'s (’o. Md. S. 1). Hall, (Jerk. 
'\Vm. P. Harrison, IlOo (1 St. X". W., Mhish., D. 0. Made 
and sold by the Law R(‘poi*t(‘r Printing Go., olS Fifth St. 
X". MA, AVashington, D. G." 

i 

I 

AVh(‘i*en})(‘n tln^ plaintifT. to maintain lh(‘ issjn(‘s on her 
part join(‘d, t(‘sti(ied a< follows: 'Fliat sin* was alt Inn* home 
on (k'uti'al .\\‘<'nne, Xortlaxist, in iIk' (Jty ol* Ayashington, 
on th(' oc('asion wlnni Mr. f lainh'-xm calhxl. 'Phiat she and 
her hnshand wcnit with .Mr. Hari’ison to seo fhk* })i‘o]'K'rty 
locat(‘d at Tnxedo, Maryland. That sh(‘ had iievei- b(‘foro 
seen or h(‘ard of .Mi*. Hainhson and that sh(‘ had never had 
any business laJations with him whatsoc'vei*. Ifhat after 
her hnshand had siginxl the conti-act to purchasi the prop- 
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erty at Tn.xpdo, ^lai’ylaiid, that 1. • hccaino ill and was at 

death's dcxn*. and was coiiliiK'd to Pr()vid(Mico Hospital. 

Tliat she waslat th(‘ In^spital from (‘arly in tin* moriiiii.e: until 

late ill th<‘ (‘\’(Miiim’ evcrv dav, diirini:* all ot* which time, she 

• • • < 

was in a hi.iihly innAanis and woiTi(‘d condition. That she 
had (*ontra<'tod to s(‘ll tho pro])erty which sh<‘ owiumI to- 
.i:‘(‘th(‘r with Inn* hiishand. on (\*ntral .\v(*nn(*, XoiMlieast, in 

tin* (’itv of \Va>hiimton, and that it was n(‘C(‘ssarv for her 

• • 

to consummate* that conti’act in ord(‘r to ol)tain money 
l.‘l to com])h*t(* tin* purchase* of tlu‘ })roperty at Tuxedo, 

Maryland. 'I'hat while* her hushanel was in Provi- 
de*ne*e* lle)spital, Mr. Harrison e-ame* te) se*e‘ ln*r a cou])le* e)f 
time*s. That Mr. Harrison was not ae-tini;- for he*r in the 
sale* e>f tin* ])rope*rty on (\*ntral .\veMiue* in any manne*r 
wliatsoe*V(‘r. and that sin* did not pay him in e*onin*e't ie)n with 
the* sah* of t in* pro])(*rty, noi* had sin* paie] him anythin^', hut 
that sin* did pny an <*ntire*ly ditT(*r(‘nt air<‘nt. who liad 
se‘e-ur(*d the* e-oiitrae-t feer tin* sale* e)f the* (’e*nt]*;d ;\venne 
])i’e)])e*]*ty. d'hat the* sah* eef tln^ (h*ntral .\ve*nue' pre)pe*rty 
was se*ttle*el ])\y tin* Title* (‘eempany. ddiat Mr. Harrison 
kne*w it was ne*<'e*<sary fe>i- he*r te) e‘e)mple*te* tlie* sale* ed' the' 
]>rope*rty e)n (\*ntral .\\'e*nin* in en*e]e*r that she* miMit e'e')]!!- 
])le*te the* pnre'hase* e)f the* i)re)pe*]*ty at Tuxeeh), Marylainl. 
That e)n(* e*ve*niim- whe*n she* was at Providence* Hospital, 
Mr. TIarrise)]) e*ame* te) tin* he)s])ital ainl suii’.e’esteel that she 
.li'e) te) elinne*r at ids re)e)ininLi‘ he)nse‘. whie*h was e'onelucteel i>y 
a laely l)y the* iiiame* e)f Mrs. WillinMiain. That she was in 
a hi.ulily ne*rvous ainl e*xe'ite*el e*onelitiou and eliel not (*are to 
ii'o, hut. afte*r Mr. Harrise)n insiste*el, she* finally consented. 
That this was een tin* Ihth e)f Ane’ust, Id'K). ddiat she elid 
lio te) Mr. Hai'rison's roe)miim- he)us(*, anel hael dinner with 
I\Ir. Harrise)!! ami Mrs. Williniiiiam. That after tlie din¬ 
ner was e)Ve*r, the*y we*nt inte) the* fre)nt re)oin, ami Mr. ami 
^Irs. Matthe*ws we*re* sitting' there*. That this was late* in the 
(*ve*nin;j, as it iwas just ye*ttin;r elark. d'hat ^^r. Harrison 
saiel the*y we*re‘ u'eein.i:' te) e'e)ni))!e*te* the* ce)ntract maeh* hv her 
liushand tMr tin* piire-hase* e)f tin* 'rux(‘ele), Marylainl, ])ro])- 
e*Tly. anel that; Mr. llarriseen pre)elue*e*el anel ])re])are*el twe) 
(2) e'he*e-ks fe)r he*r te) si^u-n, whie*h the plaintiff sii»*ne*el anel 
iele*ntitie‘el In*!* siyiiatiire* the'r(*te), which were received in 
evielence, ami we*re as fe)lle)ws: 
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Xo. —. 


AVasliin.moii, I). Anij;'. 192G. 


Tho Franklin Xalional Bank. 

IV/c on Savinii's, 

I 

Pay lo llio ordor of W. P. Harrison, $.‘>10,^9.*29, Tliirty- 

fivo liniuli-od «S: (*iii-lity nine' 20 100, Dollars. | 

Bal due to make s(.‘11kmunil on ])la('e Tuxeejo, Md. 

ISABFLLA V. IJFAPLFY.'’ 

I 

i 

14 Endorsed on Oaek: “ W. P. lIariMsoi]i, Ai^t." 

On the faee of elieek a])|)ears the foljowini;' stamp: 
P Ansi'. -iO, T. ! 

The eheek also hears th(‘ pin’foi'alion : “Paid S 20 2().'’ 

‘‘Xo.—. Washini^ion, I). (k, Ani;. 19th, 192(). 

The Franklin Xational Bank, 
on Savinci's, 

PaA' to the order of Jason E. Matth(‘ws .^.‘kloi.OT, Tliirtv 
one hnndi’ed and oik* cK: 07 100 Dollai-s. i 

Ikivment in full ])nr(*has(‘ pro])(‘rtv at 'rnx<|*do, Md. 

ISABEI.LA V. IJjlAPLEY.” 

i 

Endorsed on hack: “\V. P. Hari'ison, J. |^. Matthews, 

Jason E. Matthews.’’ i 

i 

Tlie check heai’s the ])erfoi*ation: “Paid 8 20 20.” 

Tlie witiu'ss testilied that all of tin* wi'itini: on the face 
of the cliecks was in tlie liandwritiiu>‘ of Mr. Harrison, ex- 
ce])t her si^Li'iiature. Uiat notliin.ix was said concerning- any 
morti>-ai;-e on the ])i-operty wliatsoc'vei-. and that she did not 
know at that time that there* was a moi-tii’a.ii-c a<*-ainst the 
property. That tln'i-e w(*re no s(‘tth‘ment fiji-i^r(*s made so 
far as slie knew or sid)mitt(*d to her wliatse)f*V('ir hut merelv 
the two (2) chee'ks for siii,-natnre, and that she l-jnew notliin.s; 
Avhatsoever as to anv arranii-(*m(‘n1 that miii-ht |iave existed 
l>etw(*(*n Hari-ison and Matthews concern in,i*-i Harrison’s 
commission. That sIk* had n(*V(*i s(*(*n a i-(*})ort on tlie title 
of the ])ro])e]-ty, and liad nev(*r i-(*c(*ived any ceidificate of 
title. That she was in a verv nervous and wori-ied state of 
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mind, and tmisted .Mr. Malllirws t’.a! evc'rvthini;’ was lieimj; 
doiK* )H‘o])(M’ly. Slie i'nrther t(‘stifi(‘d that artor she had 
siuiKMl the eheeks. .Mr. ilarrixni took them, ami that elosed 
tile mat tel'. SIk* te>lirK‘d that she did not I'eeeive anv tleed 
to the projMO'ty at that tiim*, and di<l not receive any deed 
to tile ])roj*erly until some time latm* in January, 1J27. 
J'liat th(‘y di(l m»t move into the jn’opm’ty until Xovmnher, 
as her hn>hand was nndm* tlie do«*tor's care np 
IT) to that tiim*. 'Fhat soin(‘ tinn* in January, 1J27, Mr. 

Harrison hi-oiiLtht her the dee(l. That she did not 
examiiK' the >am(‘. hut liamh'd it over to her Imshand. That 
iat<*!' on. ahoiit Sepicmiher. 1!)*J7, she l(*arned from .Mr. 
Thomas W Iliekman. of the Franklin Xational P>ank, t‘or 
the tir>t tine*, that there was an eneiimhi-anee a.iz'ainst the 
projMj'ty at 'riL\(‘do, Maryland, in the sum of ()m‘ Thou¬ 
sand dollars (s^l,<>00.00). 1'hat slu‘ paid th(‘ interest diio 
(Ml the One 'riioiisand dollai's .000.00) to prevent the 
]>rop(M ty from heiny ror(‘elos(‘d. I'hat latcn* on slie took the 
matt(*r np with Ihm' attormjvs, and thercartor this suit was 
filed. 


\\Ji(M'(Mip(»n the plaintiff rested. 

'fin* d(‘f(Midant thmi moved for directed verdict for the 
def(Midant. which motion was (hmied hy the (\)nrt and ex- 
c(‘ption noted tlnn'eto. 

\Vh(M'(Mrpon th<‘ dcf(Midanl. to maintain the issues on his 
])art joined, off(M'(‘d as a witm^ss Mrs. Matthews, who 
t('s{iii(‘(l lliat she was the wif(‘ of the chJkmdant and tlial 
Mr. Matl!i(‘ws \\;as not at honu* on th(‘ first occasion wlien 
.Mrs. L(‘a])ley called at Tn.xedo, and that later wIkmi .Mrs. 
L(‘aph‘y a.u'aiii called, in r(‘sj)ons(‘ to a (piestion hy Mrs. 
l^eapley. tin* wilm'ss told .Mrs. l.ea]>l<‘v of the im'>rt.a'ai:e on 
tin* ])lace. 'riiat diiriim' tin* time .Mr. Tnmpley was in tlie 
iiospital, and pri(»r to tin* setth*m(*nt for tin' Tnxi'do pro]>- 
erty. tin* witin*ss and .Mr. .Matthews I'och* into town in .Mr. 
] la rrison *s car with .Mi*. Harrison and .Mrs. L(*a]>lev. 'That 

I • 

they W(*r(* talkini;- ahont .Mrs. H(‘apley's inon(*y heinu' tied 
np in tin* ('eiitral .\v(*nin* prop(*rty, which Mrs. Leaph‘y was 
selling, and that .Ml'. Harrison said that In* was looking' out 
for .Mrs. L(*aph*y and would not p(*rmit her to he beaten 
in that (h‘al and that .Mrs. L(‘a])h‘y said “V(*s," that i\Ir. 
Harrison was ln*lpiim' ln*r in tin* matter. Tliat she was 
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I 

])resonl at tlie homo of Mrs. Willini^liam on tjio oc'(‘asion 
(►t* tlio solllomont of tlio ])rop(‘i-ty a1 'riixo(lo,j Maryland. 
Thai at that linns Mi's. ln*a])h*y was I'lilly int'prinod that 
I hero was an ononmhranoo on Iho ))r()|)c‘rly, andj 
s(‘o lo il lliat il was paid olT. 'riial on that ooc 


warned to 
ision, Mrs. 


Loaploy slaU‘d that she kin^w llu‘]*(‘ was an oi|(‘nnil)ranoo 
on the ])i‘operly ami that mailer was li'oini;' to he taken eare 
oi' 1)V Mr. Harrison. Thai on that oeeasion sin* saw lier 
linshand, .Mr. Mallliews, deliv(‘r the de(*(h whieh liad for¬ 
merly been olTered in evi(h‘nei‘, to Mrs. Lea])ley, and that 
the last she saw of tin* de(*d, it was in tin* possession of 

Mrs. Leapley. I 

i 

IG Whereupon the d(*fen(lanl, to mainlaln! the issues 

on his part joined, offered tiu* (l(*posilio|n (»f J. L. 
Sterling", whieli Innl been ])i‘evi()nsly tak(‘n, and who testi¬ 
fied that he was eashi(*r of 'Tin* First National Hank of 
Leonardtown, Mai’yland. 'I'hat some linii* in AnL;nst, 1G2G, 
a <>-entlenian bv tin* name* of Mr. Harrison caim* tb tin* bank 
at Leonardtown, and paid olT a Irnst on the prop( rly owned 
by 'Sir. and .Mrs. Matthews, leavini;* a l)alane(‘ of One thou¬ 
sand dollars (j^1,()UU) still unpaid. Thai the lnt(*res1 on tlie 
l)alanee of the inortgaiiH* had b(*(‘n paid by eheeks signed 
l)y Mrs. Leapley, the first paynn*nt being on S(‘plember 17, 
19*27 in the sum of Sixty dollai*s ($G().()()), and two subse¬ 
quent ])ayments of semi-annual inteia'sl of Thiiiy dollars 
($30.00) ea('h were made by cheek signed by M rs^ Ijeapley. 
Tliat he liad never seen or had any dealings "ivith Mrs. 
Leapley. j 

Whereupon the defendant, to maintain the issi|(*s on his 
])art joined, offered the (le])osition of William P. iHarrison, 
which liad b(*en previously 1ak(.*n, and who 1esiiti(|d, identi¬ 
fying his signaluiH* to the contract belw(‘(*n tin* def(*ndant 
and (\ F. Leapl(*y, and which had already been off(*i*ed in 
evidence. He stated that In* m*ver kiU'W .Mrs. L( 
liad he had anv business dealings with her until 
to the home of Mrs. Leapl(*y about the j>roperty at Tu.xedo, 
Alarylaiid. That Ihe conti'acl bid ween tin* defi'inlant and 
C. K. Leajjley was the conti'acl tliat she consummated. 
That he had never had any previous luisiness tra|isactions 
with Mrs. Leapley. That lie was only trying to heilp her in 


apley or 
he went 
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a friendly way to close the deal on the sale of the property 
on Central Avenue Xortheast. 'i'liat he cashed the check 
])ayable to his order for ddiree tliousand live hundred 
eighty-nine dollars and twiuity vents ($.‘>,bS9.‘20), as it rep¬ 
resented his coininission in the sah‘, in the sum of at)proxi- 
mately Thi*ee hundred dollars ($.‘’>()().()()) and the amount 
of an unpaid mortgage* on the 'rnx(*do, Maryland, property. 
That he went to Li‘onardtown, aiul that he did pay off all 
hut One thousand dollai's ($1,()()().()()) of the mortgage, and 
that lie int<‘nded jiaying that off later on, hut that he did not 
do so. 'That he was paid a vommission of live* ) t>er 
vent hy Mr. Mattlit*ws, whivh was tin* usual vommission. 
That on tin* ovvasion when tin* s(*tih*ment took place at the 
home of Ml'S. \Vt*llingham, In* made* use of a rough 
17 statenn*nt in pencil, and that it was his impression 
that In* gave it to Mrs. Leaph*y. 'fhat he further 
testihed that In* made out two (2) vln*vks, whivh were signed 
hy Mrs. Lt*a])h*y, and that In* gav(* oin* to .Mr. Matthews 
and kept one himself. That he was under the impressions 
that a (h*ed ha<l l;K*e!i deliv(*i*eil to .Mrs. Lea])ley hy Mr. 
^latthews, hut later on stated that In* vonhl not rememher 
the dt*ed passing. That In* made ari’aiigem(*nts with .Mr. 
Matthews for tin* s(*tth*ment as In* was an.xions for the 
matter to ht* settled in order that In* could g(*t his vommis¬ 
sion. That In* was ask(*d hv tin* attorin*v for the defend- 

« * 

ant, who asked him to pay off tin* nioi'tgagt*, and that he 
state<l, “I have forgott(*n who ask<*d nn*. hut I was su])])osed 
to do it for .Mrs. Li*apley to ])ay this off in order to give a 
clear tith*. 


Q. Von meant to ]»ay tin* moiMgage off.' .\. Yc*s. She 
was ])aying cash for it." 

Did she (iiKNaning .MI’s. Leapley) (*v<*r say anything 
to you about tin* un])aid halauv(* on tin* moi'tgagc*.' A. 
AVell, I gm*ss th]‘(*e ()r four months lat(*r. Sin* was notilied, 
1 think, or som(*hody notified ln‘r that it had not hc'cn ])aid. 
'^riien* was a j^ 1,000 had (not ]) he(‘u paid. 

Q. Did sin* say anything to you about it ] A. V(*s, sir. 

Q. M hat did sin* say.' .\. A\ (*11, l(*t's s(‘(*. 1 can't recol¬ 
lect now. T know I was notifn*d, maylx* five or si.x months 
later—T don't know just exactly how long it was. 


ISABELLA V. LEABLEY VS. JASON E. MATTHEWS 


17 


Q. It couldn't have been more than five or si.^ months, 
do vou tliink? A. Xo, it couldn't have been auv loilii>-er than 
that.’’ ! 

I 

I 

He further testified that iii his relations with M^-s. Leap- 
ley, he was tryini** to lu‘lp her out on aceount ofilier hus¬ 
band's misfortune, and aeti‘d in tln‘ ca])aeity of I a friend 
in cloiiiiT those thinu's for Inn*. 1 


s. That 
ivorable 


Whereupon the defendant Jason E. Matthews, |to main¬ 
tain the issues on his ])art joiiUMl, ti‘stirn‘(l that h|e was at 
the home of Mrs. Willini*hani on tin* (.'Vi‘nin.!L;’ of t|ie settle¬ 
ment of the i)roperty located at Tnxedo, .Maryland, and 
that to the best of his recolU'ction it was about the -Mrd of 
-Vug’ust, He explained that In* fixed tin* dat(* by the 

fact that he mailed che('k li'ivcn him for his (‘(pii:y to his 
l)ank the next day aftei* s(*tth‘ment, and that his bank state¬ 
ment showed the check cr(*(lit(*d to liim on .Vninnst ‘Jo, 192fi. 

That there* had b(*(‘n at least two (*arli(*i’ la])])oint- 
IS ments to make s(*1tlement but tln*v W(*r(* ci'dled off. 

• I 

Tliat setth*ment ti^nr(*s wei’e prepai'cd by Mi-. Har¬ 
rison and that there* was sonn* (lise‘i*e])ane-y b(‘t\\j'ee*n Mi*. 
Harrison's li‘*aii-e*s and -is own, elm* to dirr(*i-eiil ime*the)els 
of tig-uriiii*- interest e)n the* morl^aii’e on the* pre‘mis( 
he ae*ce*pteel Harrison's li.i^-nres, which were* more* f 
to Mrs. Leapley, anel settl(*el on that basis. Tliat Mrs. 
Leapleyv he‘arel the ce)nve*rsation i‘e*yarelin;;- the* s(*nlement 
anel was fully infe)rme*el that tlnn-e* was an (*ne*ninbi-ance 
ag'ainst the prope*rty, anel spe*eMally wanieel In*!* to be* sure 
that the matter be* taken care* of: in i'ae-t, he* te*stifie*(l that 
he elistinctly reme*mbe*re*el havini;' calle*d the* mattei* to lier 
attentie)!! at le*ast twie-e*, and sin* slale-d that Mr. l!la]*i-ise>n 
was g'eiing* te) atte‘nel te) the* mat ten* for liej*. That a|rte*r the 
checks hael l)een written by Mr. Ihu*j-ise)n, that M r.-je. Leni])- 
lev sii^ned the*m. That the* e-lnn-k payable* te) his e)i[ele*r fe)r 
9'hree the)usanel one* huneli-e*el one* elollars anel sixtiy-se*ven 
cents ($.‘>,101.1)7) i'e])re*se‘nte*el his eM|nily in tin* ))re)])ertv, 
exclnelini;' the ce)mmissie)n whie*h he* pale] te) Mr. li arrison 
fe)r the* sale e)f the* ])re)pe*rty, wliie-h e'e)mmlssie)n amounted 
to api)roximately Thre*e hnnelreel anel fifty de)llars (.$il50.00), 
and which check was hande*d to him, and the* othe*^- check 
l>ayable to Harrison did not come into his hands. That on 
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the occasion of tin* st*tllcnn'nt that cvc'iiinir, he liad In his 
])Osscssion tin* dpcd to tin* projnTty at Tnxcdo, Maryland, 
beinu' the sann* dcrd whii-h had ln*r(*tot‘()r(* l)i*t*n introduced 
in evidence, and| that In* personally delivt*ri*d the deed to 
Mrs. Leaipley and that slu* folded it up and put it in her 
]K)cketl>ook. That tin* other cln*ck for Threi* thousand live 
hundr(*d (*iahty-nlin* dollai’s and twenty cents (Jrd.oStl.'JO) 
represi*nted tin* l)alane(* dm* on the inortaaii’c of approxi- 
niatelv Thr(*t* thousand two hnn(lrt*d and tw(*ntv-live dollars 
(.'^M,‘22r).{)()), to.actln*!- with .Mr. Harrison's connnission for 
tin* sah* of tin* pi*op(*rty, which (*onnnIssion had been in¬ 
cluded in tin* check with .Mrs. Lea])ley's j)erinission. He 
further testili(‘d that tin* (le«*d to tin* pro]M*rty at Tux(*do, 
Marvland, was (“iXeeiitcd bv him and his wiH* on the morn- 
ing of August -0th. 1020, and that In* took tin* (h*(*d to work 
with him that day and brought it Inum* at night, k«*eplng it 
for a couph* of days thereafti*!’, and linally took it with him 
to tin* honn* of .Mi's. Willingham on tin* «*V(*ning of S(*tth*- 
ment. He fiirthei' t(‘stiti(‘(l that tin* first notici* In* 
111 receivi*d that tin* eiieuinbraner was un]>aid on the 
'rux<*do, M,arylan(l, property was in S(‘ptember 1928, 
when In* r(‘e(‘i\'ed a h*tter from Mrs. Ia*ai)lev's attoriievs 
conc(*rning tin* matter. He admitted that he had (*mplovt*d 
Mr. Harrison to proi-ure a pnrehaser for tin* ])ro})erty, and 
};aid him a commission In tin* amount of ap)>roximalelv 
Three liundr(*d and fifty dollars (j^doO.OO). 

Whereu})on the (h*fendant announced his case closed. 

Whereupon thif ])laintlff. In rebuttal, to further maintain 
tin* issues on her part joiin*d, offert*d as a wit in *ss Mr. Harry 
Mercier, who t(*s1ifn*d that In* was assistant (*ashier of tin* 
Franklin Xational l>ank. That In* was haiuh*d the check, 
dated August 19, 1920. payabh* to tin* order of W. I^. Har¬ 
rison, Agt., in tin* sum of 'rhre(‘ thousand tiv(* hundred 
eighty-niin* dollars and twenty cents ($2..")S9.2()), and which 
had b(‘en pr(*viousIy introduced in (‘vid(‘nc(*, and asked to 
state if he could tt*ll when tin* cln*ck was ])aid bv the 
Fi'anklin Xational I>ank. In responst* In* stated that the 
cln*ck show(‘d on its tace that it had be<*n ]>nid on August 
20, 1920, AVln*n asked to <*xplain his answer, he stated that 
the check boin* the stam]) of tin* Fi'anklin Xational Bank 
marked, “Paid, August 20, 1926", and that it had been put 
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1 

in the perforation machine and was perforateil as liaving 
l)een i)aid on Ani»’ns1 20, 1020. That he was n|‘xt asked if 
lie had in his possession tlie original ledu’er ^^^heet of the 
Franklin National Bank, of the liccoiint of Mrs.j Isabella V. 
Lea])ley, in I'eply to which h(‘ answeivd that )ie had and 
identitied the same. That Ik* was n(‘xt ask(‘d ili that origi¬ 
nal ledger sheet show(*d an (‘iitry of a check ini the snm of 
Three thousand live hnnd]-(*d eightv-niiu* ilollai’s and 
tw(‘nty C(‘nts (.^‘hr)S0.20) and Ik* answ(*r(*d that Ik* did. The 
ledger sheet was tlK*n off(*r(*d and admitted i i (*vidence, 
and showed that there* was an e*ntry on Augnst j2(), 1020 of 
a check which had lH*(*n re(*eiv(*d and ])aid in |h(‘ snm of 
Thr(*(* thonsand live* hundred eightv-niiK* dollars and twenty 
cents ($0,580.20), and charged against her aej'connt, the 
foregoing being substantially all of the t(*stimo'|ny oiTerod. 

\VlK*r(‘upon the* plaintiff announ('(*d that Ikm'i case was 
closed and asked the* d(*f(‘ndant for tin* sum of Oiff* thousand 
dollars ($1,()00.00), with int(*r(*st, as pray(*d in |tlK* ‘‘Par- 
ticnlars of Demand". 1 

20 The Fonrt tlK*n aniiouii(*(*d its lindings for the de¬ 
fendant. I 

Thereafter the ])laintilT, thi'oiigh lK*r at tonK*ys,|moV(*d the 
Court to grant a new trial, as stat(*d in said niotjon, which 
motion, ovei* exc(*|)tion of tin* plaintiff, was ov(*i-i-uh*d, and 
judgment wasent(*red for the* d(*fondant on Angn.^t 20, 1020. 

All of the* (*xce*ptions lK‘i*(*inbcfor(* rcfoi’ri'd to nIk*!'!* mad(i 
wh(*n the I'ulings W(*r(* mad(*, and tin* plaintiff brays the 
Court to sign and s(*al this, its Bill of Fxc(*])tions, to have 
tin* same force and erf(‘ct as if tin* rulings and Exceptions 
thereto, hei*t*in contaiiK*d W(*re set out in s(*parat|e bills of 
exce])tion, which is accordingly done* this 10th df(y of No- 
V(*mbei*, 1020, nunc pro tunc. j 

POBT. F. MATTIXCJ^V, 

,J 

1 

(Here follows writ of (*ri-or, mark(*d page 2|.) 

22 Order of Ctturi Exiendnuj Thee /o Suhnt\t Bill of 

E.ree j)ti(nis. j 

(Min. 40, Pag(* 102, ()ctol)(*r 10, 1020.) j 

Upon r(*(pK*st of PlaintiIT the time within which tjj submit 
the Bill of Exceptions is hereby extended for thirty days. 
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(if rIII!nui I iin(' to ASid/onf Htll of 

Kxcr fit (Oils. 

(Min. 42, Pnuc 240, X()Vciii])i*r 7,‘1020.) 

It is or(l(‘rc(:l that tin* tiim* for sul)niittinii* the I>ill of 
Kx('(*i)tions in this eanso lx* and tin* saiin* is Inn'chy extended 
to and invlndinu* liftoini davs from date. 

Sdtnmssioii mot Si if muff of Bill of Exec pt ions. 

{.Min. 42, Ta-v 2(;:h Xovcmhor 10, 102!).) 

Conn* now tin* |)artii‘s hoi'iOo hy tlnnr ia*s])(*etiv(‘ attor- 
n(*ys of r(*coi'd,iwhonO'oi'c tin* hill of rxet*})!ions taken at the 
trial of this cansc. is snhinittcd to tin* eonrt to hi* settled. 

Fni'thor, tin* (han't, hax'inii' this dav siu'iind the hill of 
oxcepti<ais taknn at tin* trial of this eansi*, and heretofore 
snhmittrd, now ln*i'i*hy oi'dei's tin* sann* of r(*eord mine ])ro 
time. 

I )('si (J iKlt (o ii of Itccord. 

(Fih*d Xovi*nihi*r 1!), 102!).) 

4'in* Clerk, in niakiin.:' np tin* ti'anseript of reeord on ap¬ 
peal in this ease, will inelinh* thei'(*in: 

1. 1 )eela rat io|i, Fai'tienlars of Demand, Fleas of the De- 
fendain/ and Joinder of Issue. 

2. .Memorandum of Finding'. 

2>. .Motiiai for Xew 'fi-ial. 

4. .Memorandnm of (hnirt (*xtendin,u' tinn*, within whieli 
to ln*ar Flaintit’f's .Motion foi' X(*w 'rrial. 

'). .M(*morandnm of Court overrnlimi' .Motion for Xew 
4'rial, and jndiiinent th(*reon. 

h. .\ssiuiiment of Frroi's. 

7. .M(*morandnm of (’onrt exteiidinii' time, within whieli 
to siihmit Fill of fhxe(*ptions. 

2.’> S. Memorandnm of Snhmission of Fill of Fxeep- 

t ions. 

!). .Mi*morandnm of Court siirnini;' Fill of Fxeeptions and 
makiny same jiart of record. 
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10. Bill of Exceptions. 

11. Designation of Record. 
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(Signed) 

(Signed) 


WILLIAM F. KEIjLY, 

P. J. J. NICOLAIDES, 
Attorneys for 'plaintiff. 


Service of a copy of the foregoing Designati(|)n or Rec¬ 
ord in the above case is this 19th day of Novenjiber, 1929, 
herebv acknowledged. ! 

■ (Signed) G. LYLE HUGHteS, 

Attorney for Defendant. 

I 

I 

Municipal Court of the District of Columbia. 

i 

United States of America, i 

District of Columhia, ss: I 

I, Blanche Neff, ('’lerk of the Municipal Court (|f the Dis¬ 
trict of Columbia, hereby certify the foregoing p4^es, num¬ 
bered from 1 to 23, both inclusive, to be a tru4 and cor¬ 
rect transcript of the record, according to diJ*ection of 
counsel herein filed, copy of which is made patt of this 
transcri])t, in Cause, At Law, No. A-5696, whereiji Isabella 
V. Leapley, is plaintiff, and Jason E. Matthews, |s defend¬ 
ant, as the same that remains upon the files and jof record 
in said Court. | 

Fn testimonv whereof I hereunto subscribe mv iiame and 
♦ ^1 

affix the seal of said Court, at the City of Washington, in 
said District, this 5th dav of December, 1929. j 

[Seal Municipal Court District of Columbia.il 

BLANCHE NEEF, 

Clerk. 


Endorsed on cover: District of Columbia ^lunicipal 
Court. No. 5111. Isabella V. Leapley, plaintiff 
vs. Jason E. ^latthews. Court of Appeals, D| 
Columbia. Filed Dec. o, 1929. Henry W. Hodg4 
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OF THE DISTRICT OF COLUMBIA 

No. 5111 


ISABELLA V. LEAFLET, 

Plaintiff in Error, 


vs. 


JASON E. MATTHEWS, 

Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR 



GENERAL STATEMENT OF CASE 


This action was instituted by the plaintiff in error, 
whom we shall hereafter call the plaintiff, in the Mu¬ 
nicipal Court, to recover from the defendant in error, 
whom we shall hereafter call the defendant, the sum 
of $1,000.00, being the amount claimed to be due her 
because of ja mortgage of that amount upon a piece of 
real estate purchased by her from the defendant. 

The declaration contained one count, setting forth 
that the plaintiff’s husband had contracted with the 
defendant to purchase certain property for the sum of 
$6,750.00, all cash, and that thereafter, the said con¬ 
tract was consummated by the plaintiff paying the 
purchase price in cash, but later she learned that there 
was an encumbrance against the property in the sum 
of $1,000.00 and asked that she be given judgment 
against the defendant for that amount of money. 

The defendant filed two pleas, the first of which 
denied that the agreement between the plaintiff’s hus¬ 
band and the defendant contemplated payment of the 
entire purchase price in cash, or that the premises 
were to be conveved bv the defendant, free and clear 
of encumbrance, or that the plaintiff did pay to the 
defendant, or his authorized agent, full purchase price 
of said premises. Plea No. 2 was an affirmative plea, 
reciting that the parties agreed, at the time of the 
signing of the contract, as well as at the settlement 
thereof, that the premises would be conveyed subject 
to an existing encumbrance, and that the premises 
were conveyed to the plaintiff, subject to an unpaid 
encumbrance, and settlement made upon that basis, 
the defendant receiving a check for his equity in the 
premises, no additional amount being paid by the 
plaintiff to ihim or anyone else in his behalf. 
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STATEMENT OF THE EVIDENCE 

The substance of the evidence, as introduced at the 
trial, was as follows: 

i 

I 

(a) (\ E. Leapley, a truck farmer and hiisb^uid of 
the plaintiff, testified that: i 

I 

i 

About tlie middle of July, 1926, lie saw tile real 
estate in (jueslion advertised for sale in a locall news¬ 
paper, whereui)on he called at the address given 
therein which was on Sixth Street, Northwest, just 
above L Street, and was informed that the gentleman 
advertising the jiroperty was not in. He left his name 
and address for the gentleman to call and see him, and 
thereafter, a man by the name of Harrison came to 
see him at his home on Central Avenue, Northeast, in 
the City of Washington, District of Columbia^ rela¬ 
tive to the property. He had never seen or heard of 
Harrison before, nor had he had any business deal¬ 
ings with him whatsoever. Harrison took him ajnd his 
wife to see the property, which was located at Tuxedo, 
Maryland. The defendant and his wife were present 
at the time. Thereafter, he entered into a v(’ritten 
contract for the purchase of tlie property for tl^e sum 
of $6,750.00, all cash, and put up a deposit of $i00.00, 
the contract being offered and accepted in evidence (a 
copy of the contract will be found in the record on 
page 7 and will be referred to hereafter). La er he 
became very ill and was confined to a hospital and 
nearly died, remaining under the doctor’s care until 
November, 1926. That he knew nothing more about 
the transaction until he and his wife moved in^o the 
property in November, 1926. In January, 1927, 4 deed 
to the property was brought to the house by Harjrison, 
which he looked over but did not pay particular htten- 
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tion to, which deed was introduced in evidence (a copy 
of the deed is found in the record on page 10 and will 
be referred to hereafter). 

(b) Mrs. Isabella V. Loapley, the plaintiff, testified 
that: 

She was at her home on Central Avenue, Northeast, 
in the City of Washington, District of Columbia, on 
the occasion when Harrison called. She and her hus¬ 
band went with Harrison to see the property at 
Tuxedo, Maryland. She had never before seen or 
heard of Harrison and that she had never had any 
business relations with him whatsoever: After her 
husband had signed the contract, he became ill and was 
at death’s door, and was confined to Providence Hos¬ 
pital. She was at the hospital from early in the morn¬ 
ing until late in the evening every day, during all of 
which time, she was in a highly nervous and vrorried 
condition. She had contracted to sell the property, 
w'hich she owned together with her husband, on Cen¬ 
tral Avenue, Northeast, and it was necessary for her 
to consummate that contract in order to obtain money 
to complete, the purchase of the property at Tuxedo, 
Maryland. While her husband was in the hospital, 
Harrison came to see her a couple of times. Harrison 
was not acting for her in the sale of the property on 
Central Avenue in any manner whatsoever, although 
he knew that it was necessary for her to complete that 
sale in order that she might complete the purchase of 
the property at Tuxedo, Maryland, and she did not pay 
him anything in connection with the sale of the Cen¬ 
tral Avenue property, but she did pay an entirely dif¬ 
ferent agent who had secured the contract for the sale 
of the Central Avenue property. The sale of the Cen¬ 
tral Avenuei property was settled by a title company. 
One evening when she was at the hospital Harrison 
came and suggested that she have dinner with him and 
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Mrs. Willingham at their home. She was in la highly 
nervous and excited condition and did not cate to go, 
but upon the insistence of Harrison, she consented. 
This was on the 19th of August, 1926. Ajfter the 
dinner was over, they went into the front r^m, and 
Mr. and Mrs. Matthews were sitting there. Tj^his was 
late in the evening, as it was just getting dark.j Harri¬ 
son then stated that they were going to ccm{|lete the 
contract made by her husband for the purchase of the 
Tuxedo, Maryland, property, and that Harrison pro¬ 
duced and prepared two checks for her to sigh, which 
she did sign and identified her signature thereto, and 
wliich were received in evidence (copies of th(? checks 
ai'e found in the record on page 13 and will be Tfeferred 
to hereafter). | 

She testified that all of the writing on the face of the 
checks was in the handwriting of Harrison, except her 
signature. She further stated that nothing was said 
concerning any mortgage on the property, and tjhat sin* 
did not know at the time that there was a mortgage 
against the property. There were no settlement jfigures 
submitted and she knew nothing whatsoever asjto any 
arrangement that might have existed between iHarri- 

son and ^latthews concerning Harrison’s comniission. 

^ • 1 

She had never seen a report on the title of th^ prop¬ 
erty, and had nevei* received any certificate o|f title. 
She was in a verv nervous and worried state of mind, 
and trusted Mr. IMatthews that everything was being 
done pro])erly. She stated that after she had ^igned 
tlie checks, Harrison took t]i(‘m, and that doss'd the 
matter. She did not receive any deed to the pr([)perty 
at that time, and did not receive any deed to the|prop- 
e 7 lv until some time later in Jannai-y, 1927. Sjie did 
not move into the property until Noveml)er, 1926, as 
her husband was under the doctor’s care up to that 
time. Some time in January, 1927, Harrison biiought 
h(‘r the deed, hut she did not examine it but handed it 
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over to her husband. Later on, about September, 
1927, she learned from Mr. Thomas P. Hickman, of 
the Franklin National Bank, for the first time, that 
there was an encumbrance against the property at 
Tuxedo, Maryland, in the sum of $1,000.00. That she 
paid the interest due on the $1,000.00 to prevent the 
property from being foreclosed and later on, took the 
matter up with her attorneys, and thereafter this suit 
was filed. 

The foregoing being substantially all the testimony 
offered in chief by the plaintiff. 

(c) Mrs. Matthews, the wife of the defendant, testi¬ 
fied that: 

Her husband, Mr. Matthews, was not at home on the 
first occasion when Mrs. Leapley called at Tuxedo, 
and that later when Mrs. Leapley again called, in re¬ 
sponse to a question by Mrs. Leapley, she told Mrs. 
Leapley of the mortgage on the place. During the 
time Mr. Leapley was in the hospital, and prior to the 
settlement, that she, together with her husband and 
Mrs. Leapley, rode into town in Harrison’s car with 
Harrison. They were talking about Mrs. Leapley’s 
money being tied up in the Central Avenue property 
and that Harrison stated that he was looking out for 
Mrs. Leapley and would not permit her to be beaten 
in the deal and that Mrs. Leapley said “Yes,” that 
Mr. Harrison was helping her in the matter. She was 
present at the home of Mrs. Willingham on the occa¬ 
sion of the settlement of the Tuxedo property, and 
Mrs. Leapley was fully informed that there was an 
encumbrance! on the property, and warned to see that 
it was paid off. On that occasion, Mrs. Leapley stated 
that she knew there was an encumbrance on the prop- 
ertv and that it was going to be taken care of bv Mr. 
Harrison, and she saw her husband deliver the deed 
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for the property to Mrs. Leapley, and the last ^he saw 
of the deed, it was on that occasion when it w^s in the 
possession of Mrs. Leapley. 

(d) The deposition of J. L. Sterling, w'hich had 
previously been taken, was olfered, on behalf of the 
defendant, and was substantiallv as follows: 

i 

I 

That he was cashier of The First National Bank of 
Leonardtown, Maryland, and that in August, 11926, a 
gentleman by the name of Harrison came to tljie bank 
and made a payment upon a trust on the property 
owned by the Matthews, leaving a balance of $|,000.00 
still unpaid. That the interest on the balancej of the 
mortgage had been paid by checks signed Mrs. 
Leapley, the first payment being on Septemf)er 17, 
1927, in the sum of Sixty dollars ($60.00), ajid two 
subsequent payments of semi-annual interest of Thirty 
dollars ($30.00) each were made by check sighed by 
Mrs. Leapley. That he had never seen or hid any 
dealing with Mrs. Leapley. j 

j 

(e) The deposition of William P. Harrison,j which 
had previously been taken, was offered, on beljialf of 
the defendant, and was substantially as follows^ 

I 

j 

He identified his signature to the contract bidween 
the defendant and C. E. Leapley, which had already 
been offered in evidence, and stated that he never 
knew ^Mrs. Leapley or had he had any business deal¬ 
ings with her until he went to her home about the 
Tuxedo, •Maryland, ])roperty. That the contract be¬ 
tween the defendant and C. E. Tjeapley was th^ con¬ 
tract that she consummated. That he had nev^r had 
any previous business transactions with Mrs. L(^apley 
and was only trying to helj) her in a friendly -v^^ay to 
close the deal on the Central Avenue property, j That 

he cashed the check payable to his order for $3,^89.20, 

1 
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as it represented his commission on the sale, in the 
sum of approximately $300.00 and the amount of an 
unpaid mortgage on the Tuxedo, Maryland, property. 
That he went to Leonardtown and did pay off all but 
$1,000.00 of the mortgage, and he intended paying that 
off later, but did not do so. That he was paid a com¬ 
mission of five (5%) per cent by Mr. Matthews, which 
was the usual commission. That on the occasion when 
the settlement took place at the home of Mrs. Willing¬ 
ham, he made use of a rough statement in pencil, and 
that it was his impression that he gave it to Mrs. 
Leapley. He further stated that he made out two (2) 
checks, which were signed by Mrs. Leapley, and that 
he gave one to Mr. Matthews and kept one himself. 
Tliat he was under the impression that a deed had been 
delivered to Mrs. Leapley by Mr. Matthews, but later 
on stated that he could not remember the deed passing. 
That he made arrangements with Mr. ^latthews for 
the settlement as he was anxious for the matter to be 
settled in order that he could get his commission. He 
was asked by the attorney for the defendant, who 
asked him to pay off the mortgage, in reply to which, 
he stated: “I have forgotten who asked me, but I was 
supposed to do it for Mrs. Leapley to pay this off in 
order to give a clear title." 

“Q. You meant to pay the mortgage off? A. Yes. 
She was paying cash for it.'’ 

He was further questioned concerning the unpaid 
balance of the mortgage and if he had ever said any¬ 
thing to Mrs. Leapley about it, but his testimony in 
this respect, according to the record (record page 16), 
is verv confusing. He further stated that in his rela- 
tions with Mrs. Leapley, he was trying to help her out 
on account of her husband’s misfortune, and acted in 
the capacity of a friend in doing those things for her. 
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(f) Mr. Jason E. Matthews, the defendant, testified: 

That he was at the home of Mrs. Willingham on the 
evening of the settlement of the Tuxedo, Maryland, 
property, and that to the best of his recollection it was 
about August 23, 1926, and that he fixed the 'date by 
the fact that he mailed the check given him j for his 
equity to his bank the next day after settlement, and 
that his bank statement showed the check credited to 
him on August 25, 1926. That there had been |at least 
two earlier appointments to make settlement but they 
were called off. The settlement figures were prepared 
])>' Harrison and that tlierc was some discrepancy be- 
twecni Ilai-risoirs figinvs and his own, due to different 
methods of figuring interest on the mortgage! on the 
premises, but that he accepted Harrison’s ^gures, 
which were more favorable to Mrs. Leapley, 4nd set¬ 
tled on that basis. That Mrs. Leapley heard tjhe con¬ 
versation regarding the settlement and was fiilly in¬ 
formed that there was an encumbrance agaihst the 
property, and specially warned her to be sure tlhat tln^ 
matter was taken care of. He distinctly remejnbered 
having called the mattei* to her attention at leas|: twice, 
and she stated that Harrison was going to attend to 
tin* matter for her. After the checks were written by 
Harrison, Mrs. Leapley signed them. The chec^k pay¬ 
able to his order for $3,101.67 represented his [equity 
in the property and did not include the comijiission 
amounting to approximately $350.00 due by Jiim to 
Harrison for the sale of the property, and th4 other 
check payable to Harrison and including his commis¬ 
sion did not come into his hands. That on the evening 
of the settlement he had in his possession the qeed to 
the Tuxedo, Maryland, property, being the sam^ deed 
which had heretofore been introduced in evidence, and 
that he personally delivered the deed to Mrs. Leapley 
and that she folded it up and put it in her pock^tbook. 
Th(‘ other check for $3,589.20 represented the balance 

I 
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(hu* oil the morti^a^e of a'pj)roximately $3,225.00, to¬ 
gether with Ifarrison’s commission for the sale of the 
property, which commission had been included in the 
clieek with Mrs. Leapley’s permission. He further 
testified that the deed to the property at Tuxedo, 
Maryland, was executed bv him and his wife on the 
morning of August 20, 1926, and that he took the deed 
to work with him that dav and brought it lionie at 
night, keeping it for a couple of days thereafter, and 
finally took it with him to the home of Mrs. Willing¬ 
ham on the evening of settlement. He further testified 
that the first notice he received that the encumbrance 
was unpaid on the Tuxedo, Maryland, property was in 
September, 1928, when he received a letter from Mrs. 
Leapley’s attorneys concerning the matter. He ad¬ 
mitted that he had employed Mr. Harrison to procure 
a purchaser for the property, and paid him a commis¬ 
sion in the amount of approximately $350.00. 

The foregoing being substantially all the testimony 
offered by the defendant. 

(g) Mr. Harry Mercier testified, on rebuttal, that: 

He was as^^istant cashier of the Franklin National 
Bank. He was handed the check, dated August 19, 
1926, payableito the order of W. P. Harrison, Agt., in 
the sum of $3,589.20, being the same check which is in 
the record, page 13, and was asked to state if he could 
tell when the check was paid by the Franklin National 
Bank. He stated that the check showed on its face 
that it had been paid on August 20, 1926, and explained 
his answer by stating that the check bore the stamp of 
the Franklin .National Bank marked, ‘‘Paid, August 
20, 1926," and that it had been put in the perforation 
machine and was perforated as having been paid on 
August 20, 1926. He was then asked if he had in his 
possession tlie original ledger sheet of the Franklin 
National Bapk. of the account of Mrs. Isabella V. 
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Leapley, in reply to which he answered that he had 
and identified the same. He was next aske4 if that 
original ledger sheet showed an entry of a check in the 
sum of $3,589.20 and he answered that it d}d. The 
ledger sheet was then offered and admittedj in evi¬ 
dence, and showed that there was an entry oi^ August 
20, 1926, of a check which had been received hnd paid 
in the sum of $3,589.20, and charged agaiijst Mrs. 
Leapley’s account. 

Ill 

ASSIGNMENT OF ERRORS 

! 

1. The Court erred in finding in favor of [ the de¬ 
fendant, because said finding is contrin-y to |the evi¬ 
dence. I 


The Court erred in finding in favor of !the de¬ 


fendant, because said finding is contrary to th^ law. 

3. The Court erred in overruling the plaintiff’s 
motion for new trial, because the finding of fact is 
contrary to the evidence, the weight of the evidence 
and the law. 

4. The Court erred in giving its judgment iiji favor 

of the defendant, for the reason specifically referred 
to in the foregoing assignments. ! 

IV i 


ARGUMENT | 

It is respectfully contended that the Court 1 below 
erred in two main respects, first, it erred in entering 
a finding for the defendant, and second, it erred in 
entering judgment in favor of the defendant, for upon 
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all the ovideiice the court should have found in favor 
of the ])laintitf. and entered judgment accordingly. 

It will be seen from the evidence, as set forth here, 
as well as that contained in the record, that what actu¬ 
ally happened! was Harrison, the man employed by the 
defendant to sell the real estate, was entrusted with 
the money to pay otT the mortgage on the Tuxedo, 
^laryland, property, and that instead of doing so, he 
kept $1,000.00 thereof, or to put it more strongly, he 
appropriated the sum of $1,000.00 to his own use. The 
question which this situation ])resents is very simple, 
that is, whose money did Mr. Harrison steal'/ If he 
stole the plaintitT’s money, of course the defendant is 
not liable, but, on the other hand, if he stole money 
belonging to the defendant, Mr. Matthews, then of 
course Mr. Matthews is liable to the plaintitT for that 
amount, as the plaintitT has paid the full amount of 
the purchase price. To put it another way, the qu(‘s- 
tion involved is one of agency, that is, for whom was 
Harrison acting when he wcnit to ])ay otT the mort¬ 
gage? It is contended, the tinding and judgment are 
in error, for the reason that it is very clear that the 
witness, Harrison, appropriated the money belonging 
to the defendant, and that tlie said Harrison was act¬ 
ing for the defendant at the time li(‘ went to pay otT 
tl'e mortgage. 

In order to first determine the duties of the respec¬ 
tive parties to the contract, it is of course important 
to look to the contract itself. It will be noted that the 
original contract of purchase, between C. E. Leapley 
and the defendant, provided that the price of the 
property was $6,750.00 and that the terms of sale were 
all cash. It will be noted that the wording relative to 
encumbrances was scratched out in the contract (Rec. 
p. 7). This phraseology can mean only one thing and 
that is that the purchaser was obligated to pay to the 
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seller the sum of $6,750.00 and that having d(^ne that, 
she was entitled to receive the property free a^d clear 
of all encumbrance. On the other hand, the ol^ligatioii 
of the seller, and one which he cannot shift to ^he pur¬ 
chaser, w’as to see that the purchaser received the 
property free and clear of all encumbrance. ! 

i 

The testimony shows that the plaintiff did jpay the 
entire purchase price in cash, as represented by the 
two (2) checks dated August 19, 1926, one of which 
was payable to AV. P. Harrison, Agent, and tlje other 
to Jason E. Matthews (Rec. p. 13). At this point, it is 
interesting to note that the check payable to tlje order 
of Jason E. Matthews bears the endorsement of W. P. 
Harrison (Rec. p. 13). 

The testimony further shows that the checl^ which 
was payable to Harrison, as agent, included not only 
the amount which was necessary to pay off the mort¬ 
gage, but also the commission which the defendant was 
obligated to pay Harrison (Rec. p. 16), showijig con¬ 
clusively that the money, represented by the check, 
was Mr. Matthews’ money and not the money pf Mrs. 
Leapley, as she had nothing to do with the connjnission 
and was not obligated to pay anything to Harrijson. 

There is no doubt, and it is not contended!to the 
contrary, that the witness, Harrison, was in ihe be¬ 
ginning and up to the time of settlement, the ag^t for 
the defendant in the transeation, and if he were per¬ 
forming his duties as an agent should perfornl them,, 
he was working for the interest of his principal, the 
defendant, Matthews. The position taken by tjhe de¬ 
fendant is that Harrison was his agent to sfell the 
property and he paid him a commission for sellilng the 
property, but when the time came to pay the mortgage, 
he ceased being his agent and became the ag^^nt of 
Mrs. Leapley^ that because Harrison was friendly to 
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Ikt, 1u‘ hecaiiK.* lu*r a^eiit. Siiivly such a position is 
untenal)le aiu) not justilied l)y the evidence in this case. 
The testimonv of Harrison in this connection was that 
in his relations with Mrs. Leai)ley he was trying to 
he]]) h(‘r on account of her husbaiurs misfortune and 
acted in the ca])acity of a friend (Kec. p. 17) and it 
will ])e seen that the assistance, if any, hlarrison ren¬ 
dered ^trs. Leapley, in connection with the ('entral 
Avenue property, was for tlie purpose of making avail¬ 
able to lier, the monev necessarv to consummate the 
contract for the Tuxedo, Maryland, property so that 
he would receive his commission from Matthews on 
that sale (Rec. p. 16). At most the testimony of the 
defendant as to what transpired at the time of settle¬ 
ment, is merelv to the effect that on that occasion he 
informed Mrs. Leapley that there was a mortgage on 
the property and warned her to see that it was paid 
off, and that she stated Mr. Harrison was going to 
attend to the matter for her. 

There is no evidence that the contract of sale was 
abandoned, on the contrary, Harrison testified the con¬ 
tract between fhe defendant and C. E. Leapley was the 
contract the plaintiff consummated (Rec. p. 15). Roth 
parties were obligated to consummate. For this ])ur- 
pose the vendee’s wife met the vendor and his agent to 
make the settlement under the contract, no doubt be¬ 
cause her husband was then supposed to be dying in a 
hospital. There is no evidence of any other variance 
of the contract,. Checks for the settlement were written 
bv the vendoi-'s agent as thev wanted them and Mrs. 
Leapley signed them. One was for the amount the 
vendor would realize from the property and the other 
for the amount of the encumbrance and the agent’s 
commission and was made payable to the agent. From 
this it is argued that Mrs. Leapley made Harrison her 
agent to pay off the encumbrance. But the vendor had 
requested that the check be executed that way and he 
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was still obligated to deliver a clear title. Thi^ obliga¬ 
tion would not have been altered had Mrs. Leap(ley paid 
the full purchase price to the vendor, nor is i^ altered 
by the fact that at the vendor’s request she entrusted 
part of it to the agent that he might attend to tlile taking 
up of the encumbrance. The taking up of the encum¬ 
brance was the vendor’s duty under the contract and 
the doing thereof was for the vendor. There is no evi¬ 
dence that Mrs. Leapley agreed to assume the mortgage 
and herself pay it off. At most the evidence onljy shows 
that she was trustful, but that trustfulness did hot con¬ 
stitute a waiver of the vendor’s obligation to I deliver 
clear title nor constitute Harrison her agenit. She 
trusted Harrison as the agent of the vendor;! that is 
all that can be fairly inferred from her statemefit when 
the encumbrance was mentioned that !V|arris()n 

will attend to that for me.” She trusted Hari|ison as 
agent of Matthews to see she got clear title. That did 
not make Harrison her agent. 

I 

Even taking the testimony of the defendant’s own 
witness, Harrison, there can be no doubt that it was 
the duty of the defendant to see that the mortgage was 
paid off, as he states, have forgotten who as&d me, 
but I was supposed to do it for Mrs. Leapley [to pay 
this off in order to give a clear title. Q. You [meant 
to pay the mortgage off? A. Yes. She was payiiig cash 
for it.” (Rec. p. 16.) This testimony is significant as it 
shows very clearly that the defendant Matthe^^s was 
to give a clear title, as Mrs. Leapley was paying cash 
for the property, and the word give further shovj^s that 
Harrison vras acting for Mr. Matthews and no|: Mrs. 
Leapley, as, had he been acting for Mrs. Leapley, 
he would have used the word receive rather thaiji give. 

When the plaintiff signed the check payable to the 
order of Harrison as agent, it became the moiley of 
Matthews in the hands of his agent, and even lif the 
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plaintiff had given directions about what to do with 
it, sucli directions could have no legal force or effect. 
The payment of the money to the seller’s agent was 
payment to the seller. 

There can be no doubt that the payment by the 
plaintiff, of part of the purchase price of the real 
estate, to the selling agent of the defendant, by way 
of a check payable to Harrison as agent, was payment 
in fact and in law to the defendant, the seller, and if 
as contended bv the defendant, but denied bv the 
plaintiff, the plaintiff did then consent to said agent 
paying the existing encumbrance on said real estate 
with said money, it is tlie same in fact and in law as 
though she had paid all of the money direct to the 
seller, the defendant, and made request of him to im¬ 
mediately pay the existing encumbrance on the real 
estate, and lie had neglected, omitted and refused to 
do so. 

The defendant lays particular stress upon the deed 
which he alleges was delivered to the plaintiff at the 
time of settlement and contained the following phrase- 
ologv: “That thev have done no act to encumber said 
land: (‘xcepting a first mortgage for the amount of 
$4,000.00, as of riH-ord" (Roc. p. 10 and 11). 

Aside from the fact that while the deed recited an 
encumbrance of $4,000.00 and the actual encumbrance 
on the property was only $8,225.00, therefore forming 
no guide as to the actual amount of encumbrance, Mrs. 
Leapley denied having received the deed at the time 
of settlement, and on the contrary stated that she did 
not recieve any deed to the property at that time, and 
did not receive any deed to the property until some 
time later in January 1927, when Harrison brought 
her the deed JRec. p. 14), and it is important to note 
in this connection that while the defendant testified 
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that he delivered the deed to the plaintiff oi]| the eve¬ 
ning of the settlement, the evidence shows ^hat this 
was a physical impossibility, and therefore ^lis state¬ 
ment in this respect could not be true. Mrs.j Leapley 
testified that the settlement was made on th^ evening 
of August 19, 1926 (Rec. p. 12). Substantiajting this 
statement is the fact that the settlement a4niittedly 
took place in the evening, and that the check payable 
to Harrison as agent, dated August 19, 1926, \^’as actu¬ 
ally cashed by the Franklin National Bank oii August 
20, 1926 (Rec. p. 18 and 19), so the fact is established 
that the settlement took place prior to August j20,1926. 
With this fact definitely established, we rexlf look to 
the deed itself, and we find that it was executed in 
Maryland on the 20th of August, 1926 (Rec[ p. 18), 
acknowledged on the same day (Roc. p. 1 1 )J axid by 
the defendant’s own statement, kept hi his pc^ssossion 
all of that day and all of that night and a couple ol 
days thereafter (Rec. p. 18), so we find that it was a 
physical impossibility for the defendant to have de¬ 
livered the deed to the plaintiff at the time of settle¬ 
ment as it was not then in existence, having been 
neither executed nor acknowledged at that tinde. The 
defendant being thus in error, relative to the jielivery 
of the deed to the plaintiff at the time of settlement, 
his testimony, as to his statements on that occasion, 
attempt’^ to shift his responsibility under his con¬ 
tract, is entitled to no credence. j 

Finally we desire to call the Court’s atteijtion to 
the case of Bah son vs. CoXj 32 Appeals D. C.!542, as 
it will be seen from the opinion, together wi1|h tran¬ 
script of the record that almost the identical s^uation 
existed there as exists in this case, in that the plaintiff 
contracted to buy certain real estate and pay a jcertain 
amount of cash, and did pay the required am(l)unt of 
cash to the agents of the ovmer, and received I a deed 
for the property. l 
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Thereafter,it was learned that there was an encum¬ 
brance on thoi property of approximately $2,000.00. In 
that case, as in this case, the plaintiff had read an 
advertisement, by the agents, and had gone to see him 
as a result thereof. In that case, as in this case, the 
defendant claimed that the agent who negotiated the 
sale i)ecanie the agent of the purchaser for the pur¬ 
pose of paying off the mortgage, and that tlierefore 
the plaintilT would have to suffer on account of the 
act of a dishonest agent. The Court, in delivering its 
opinion, stated as follows: 

*The first contention of the appellant is 
that Martin Brothers, were, in fact, the agents 
of the plaintiff, and not of the defendant, in 
the sale. That is without foundation. Plain¬ 
tiff called ,on them to purchase property if he 
could find any that suited him, in their hands 
for sale. That the property was not then 
under their agency is immaterial. They saw 
defendant, and obtained his authority to make 
the sale. They entered into a written contract 
with the purchaser, executing it as agents of 
the seller, who expressly approved the same. 

The defendant's mother, whom he repre¬ 
sented, executed the deed in accordance with 
the contract, and sent it to the agent for de¬ 
livery to the purchaser. After the conclusion 
of the sale, defendant paid the agents the 
usual commission. The agents, having closed 
the sale in strict conformity with the terms of 
the contract and being intrusted with the deed 
for delivery, had the power to receive the 
agreed consideration. Peck v. Harriott, 6 
Serg. & R. 149 9 Am. Dec. 415; Morrill vs. 
Cone, 22 How. 75-81-16 L. ed 253-255. 

‘Tt is further contended that, notwithstand- 
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ing Martin Brothers may have been the agents 
of the seller, empowered as aforesaid, thd pur¬ 
chaser made them his agents for the puimose 
of discharging the encumbrance out of the 
purchase money. The testimony does notj sus¬ 
tain this contention. By the terms of thej spe¬ 
cial warranty it is the duty of the seller to 
discharge this encumbrance, and, whil^ the 
purchaser may have been careless in noti see¬ 
ing that it was in fact done before making 
payment, he had the right to rely on the war¬ 
ranty and was under no obligation to see to 
the appropriation of his money thereto by the 
defendant’s agents. The defendant was i^ore 
negligent. He knew that there was a yrar- 
ranty against the encumbrance, and thit it 
was the duty of the seller to discharge it. I He 
took the word of the fraudulent agents that 
the encumbrance had been paid out of! the 
purchase money, and, without inquiry paid 
their commissions and received the remainder 
of the money. It being his duty to see ^hat 
the encumbrance was actually discharged^ he 
must suffer the consequences of his misplsiced 
confidence in the agents.” | 

i 

CONCLUSION j 

The ultimate question involved herein is foir whom 
did Harrison act at the time of settlement in rcfeceiving 
the check made payable to himself as agent, an(^ whose 
obligation, concerning the mortgage, was he 1 to dis¬ 
charge? If he was acting for the plaintiff, then of 
course she has no right of action, but if, on tHe other 
hand, he was acting for the defendant, then the latter 
is liable to the plaintiff. The obligation of the pur¬ 
chaser, the plaintiff herein, was to pay the f;um of 
$6,750.00 all cash, while the obligation of thej seller. 
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the defendant herein, was to give title to the plaintiff, 
free and clear of all encumbrance. The purchaser, the 
plaintiff herein, has paid the sum of $6,750.00 all cash, 
but the seller, the defendant herein, has failed to de¬ 
liver a title, free and clear of all encumbrance. The 
defendant cannot, by a few words, divest himself of 
his obligations and throw the burden upon the plaintitf 
to see that that is done which he is both legally and 
morally obligated to do. There can be no doubt that 
Harrison was the agent of the seller and in the entire 
transaction was acting for the seller’s benefit, first, in 
advertising the property for sale, second, in securing 
a contract, and third, in seeing that the contract was 
consummated, and when the check in the sum of 
$3,589.20 was made payable to W. P. Harrison, agent, 
it was in fact and in law a payment by the purchaser 
to the seller and she had thereupon completed the 
obligation imposed by the contract; and it is too late, 
after the seller’s admitted agent has appropriated 
part of the purchase money to his own use, to say that 
it is no concern of the seller’s as his agent was then 
acting for the purchaser, and we respectfully submit 
that the lower Court erred in entering a finding for 
the defendant and in entering judgment for the de¬ 
fendant, and that said judgment of the Court below, 
in favor of the defendant, should be reversed. 


William F. Kelly, 

P. J. J. Nicolaides, 
Afti'>r}iO]fs for Plahitiff in Error, 
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OF THE DISTRICT OF COLUMB|iA 
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October Term, 1929 
No. 5111 


ISABELLA V. LEAFLET, | 

Plaintiff iii Error, 

vs. 

JASON E. MATTHEWS, 

Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR 


STATEMENT OF FACTS 


Tlio facts as adduced bv the defendant in the trial 
below were, briefly: 

That the defendant employed one Harrison to pro¬ 
cure a purcliaser for certain property in Tuxedo, 
Maryland; that Harrison procured one C. E. Leapley 
as purcliaser; tliat tlie plaintiff visited the property 
and was there informed that the property was encum¬ 
bered by a morti^ai^e; that thereafter C. E. Leapley 
became ill and llari'ison undertook to assist jilaintiff, 
wile of C. E. Leajiley, in her affairs; that several ap¬ 
pointments were made for the purpose of conveying 
property in question to plaintiff, who had undertaken 
^^to complete the purchase of the property at Tuxedo, 
^^laryland,’' (page 12 of the record); that settlement 
was made, to the best of defendant's recollection, on 
August 23, 1926; that defendant received check for 
his equity in the property and deed showing that there 
was an encumbrance against the property was deliver¬ 
ed at that time. That at that time plaintiff was fully 
informed that there was a mortgage on the property 
and especially warned to be sure tliat the matter was 
taken care of; and that plaintiff said that Mr. Har¬ 
rison was going to attend to the matter for her. That 
no money other than that represented by the check for 
his equity came into his possession in connection with 
the transaction. The record shows that check for bal¬ 
ance of purchase price was payable to Harrison as 
agent. Defendant further testified that the first in¬ 
formation he received that the balance of the mort¬ 
gage was unpaid was in September, 1928. 
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The Errors Assigned 


The plaintiff has assigned four errors (page six of 
the record). The first and second assignments allege 
error by the Court below in finding in favor of the 
defendant because said finding is contrary to the evi¬ 
dence, and because said finding is contrary to ^he law. 
The record contains no exception upon whichj to pre¬ 
dicate such assignments of error. j 

I 

I 

i 

The third assignment of error is predicated ppon an 
exception to the overruling by the trial coujrt of a 
motion for a new trial. This court has held repeatedly 
that the overruling of a motion for a new trii^l forms 
no basis for a review of the case. 

The fourth assignment of error is based on the ac¬ 
tion of the trial court in giving judgment in favor of 
defendant, which is purely a perfunctory matf:er and 
is not subject to a formal exception, nor is this [assign¬ 
ment of error predicated upon an exception. 

I 

j 

ARGUMENT | 

j 

1 

As to Sufficiency of Record j 

Tlie first point to be considered is the question as 
to wliether or not this case is properly before the 
Court, and defendant in error here and now renews 
his motion to dismiss this case. It will be observed 
from tlie record in this case that the sole exception 
noted by the plaintiff in error is the exception to the 
action by the trial Judge in overruling motion by the 
plaintiff for a new trial, and that the motion is di- 
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rected to the sole proposition of securing a new trial 
to the plaintiff in error. 

The Municipal Court Act approved March 3, 1921, 
(41 Stat. L. Pt. 1, P. 1310) Section 5, provides as 
follows: 


“That if neither party shall demand a trial by 
jury, or if the value in controversy shall not ex¬ 
ceed twenty ($20.00) dollars, the case may be 
tried and determined by any judge of the court, 
and his i finding upon the facts, which may be 
either general or special, shall have the same ef¬ 
fect as a verdict of a jury, with the same right of 
either party to take an exception to any ruling of 
the court, and have the same embodied in a bill of 
exceptions, as in case of a jury trial.” 

and Section 12 provides in part as follows: 

“That .hereafter no appeal shall lie from the 
Municipal Court to the Supreme Court of the Dis¬ 
trict of Columbia. If in any case in the Municipal 
Court an exception is taken by any party to any 
ruling or linstructioii of the court on matter of law 
the exception shall be reduced to writing and 
stated in a bill of exceptions with so much of the 
evidence as may be material to the question or 
questions raised, and such bill of exceptions shall 
be settled and signed by the judge within such 
time as may be prescribed by the rules of said 
court. Any party aggrieved by any final judgment 
of said court may seek a review thereof by the 
Court of Appeals of the District of Columbia by 
petition under oath setting forth concisely but 
clearly and distinctly the nature of the proceed¬ 
ing in said court, the trial and judgment therein 
and the particular ruling or instruction upon mat¬ 
ter of law[ to which exception has been taken, said 
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petition to be presented to any justicel of the 
Court of Appeals within ten days after tile entry 
of such judgment and ^^dth such notice to j the op¬ 
posite party as may be required by rules| of said 
Court of Appeals. If the justice shall be bf opin¬ 
ion that such judgment ought to be rev^iwed a 
writ of error shall be issued from the Cjourt of 
Appeals to the Municipal Court which shhll send 
to the Court of Appeals, within such time as may 
be prescribed by that court, a transcript of the 
record in the case sought to be reviewed; and the 
Court of Appeals shall review said recotrd and 
affirm, reverse, or modify the judgment in ac¬ 
cordance with law.” • • • 

1 

I 

i 

From this it appears that the procedure jin the 
event of a trial by the Court, without a jury, is sub¬ 
ject to the same mode of exception to raise 
of law that obtains where the trial of the 
a jury. 

In conjunction with this, the attention of the Court 
is invited to the rule that an assignment of error not 
predicated upon an exception adds nothing to a bill 
of exceptions. In the case of Scott vs. Herr^ld, 31 
App. D. C., page 54, this court said: ‘‘The thiird as¬ 
signment of error relates to the admission of records 
in the Assessor’s office, but is not predicated upon an 
exception, and therefore, must be passed.” 

i 

i 

i 

It follows, therefore, that the assignments of lerror 
in this case relate, of necessity, to the single Excep¬ 
tion taken by the plaintiff in error, or that thejy" are 
merely surplusage and are to be disregarded, and that 
the question before the court is whether or nc^t the 
denial of a motion for a new trial is reversible b^ror. 


i qjiestion 
acts is by 


This Court, in passing upon whether or not a mo¬ 
tion for a new trial is subject to review, in the case of 
AVlielan, et al. vs. ^Velch, et ah, 50 App. D. C., page 
173, had the following to say, speaking through the 

late Chief Justice Smvth: 

• 

“1. It is asserted that the court erred in over¬ 
ruling a Imotion for a new trial based on the as¬ 
sumption that the verdict was not sustained by 
sufficient evidence. According to federal practice 
this is not assignable as error. Mr. Justice Story, 
as long ago as Barr v. Gratz, 4 "Wheat. 213, 220 
(4 L. Kd. 553), said that it Js too plain for argu¬ 
ment that such a refusal affords no ground for a 
writ of error.' 

and here follows a list of cases cited to support the 
proposition. Continuing, the Court said: 

“If appellants desired to raise the question of 
the sufficiency of the evidence, they should have 
done so by a recjuest for a ])erem|)tory instruction 
to return a verdict in their favor*’ ((juoting three 
cases) “but they did not do so. On the contrary, 
they requested the court to submit the case to 
the jury, thus impliedly stating that there was a 
question for the jury’s consideration (quoting 
cases). They will not now be lieard to say that 
the representation was not correct. (Quoting 
cases.) 

“A])pellants refer us to a number of decisions 
wherein it was ruled that if the testimony is of 
such a conclusive character as to com])el the court, 
in the exercise of a sound judicial discretion, to 
set aside a verdict returned in opposition thereto, 
the case should not be submitted to the jury. Of 
course that is true. But how must the question 
be raised, so that it mav be examined bv a re- 
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vie\vii]o- court ? Not for the first time hv a mo- 
• ^ • 

tion for a uow trial, hut always by a re(|uost for a 
(lireeted verdict. Aud that is the maiiuer i|i which 
it was presented in the cases cited. None i)f them 
countenances the ])rocedure followed here.” * 

i 

This decision was affirmed in Phillips v. A^oore & 

I 

Hill, Inc., 51 App. D. C. 349, and there ar^‘ many 
similar decisions both before and after the cas^s cited. 

In the case of George vs. Capital Traction, 54 App. 
D. C. 144, contention was made in behalf of the de¬ 
fendant in error that the case was i^resented solely on 
the exception to the overruling of a motion for a new 
trial. Examination of the Bill of Exceptions in that 
case shows that upon completion of plaintiff’s case in 
chief (page 6 of the record in that case) “Counsel for 
the defendant moved that the case be dismissed and 
for a finding of fact in favor of the Defendant! as the 
Plaintiff had failed to make out a case of negligence 
and further, that the contributory negligence of the 
Plaintiff was apparent from the testimony,” j^nd the 
record further sliows that the trial judge entered a 
finding of fact in favor of the Defendant without hear¬ 
ing any evidence from the Defendant, to which action 
and ruling of the Court the Counsel for Plaintiff duly 
excepted. The record further shows that thereafter a 
motion for a new trial had been filed and overi|led, to 
which excei)tion was also taken, and this Court jspeak- 
ing through Mr. Associate Justice Smith, held tjiat the 
two exceptions together gave the Court of Ajppeals 
jurisdiction to review the case. | 


/ 


Finding of the Court 


The plaintiff electing to go to trial before the court, 
without a jury, is bound by the finding of fact made 
by the Court after hearing the testimony. (Sec. 5, 
Municipal Court Act., Approved March 3, 1921.) 

The Trial Court had full opportunity to observe the 
principal witiies.ses, and to observe their demeanor on 
the stand and from long experience was competent to 
judge the v(,‘racity, credibility and memory of those 
testifying. After a trial of this case, extending over 
two days, the Court entered its finding for the defend¬ 
ant. and it is submitted, found for the defendant on 
every issue raised, including a finding that Harrison 
was the agent of the plaintiff for the purpose of pay¬ 
ing off the mortgage, and that the money ($1,000) 
wliich was misappropriated by Harrison was the 
money of the plaintiff. 


Harrison’s Reiation to the Transaction 

The record; shows (page 18) that Harrison was em¬ 
ployed to procure a purchaser for the property in 
(luestion. There is nothing to show that he had any 
further authority, on the contrary testimony of all 
parties shows that defendant was present at the time 
of settlement, and there acted for himself, and accord¬ 
ing to his testimony (page 18 of the record) delivered 
the deed, received check for his equity and warned 
plaintiff that there was a mortgage which she was to 
pay off. When plaintiff said Harrison would pay off 
the mortgage for her, she certainly constituted Har¬ 
rison her agent. This statement coupled with facts 
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known by the defendant concerning Harrisoij’s assist¬ 
ance to the Plaintiff were sufficient, even if jHarrison 
had been defendant’s general agent, to absolvje defend¬ 
ant from any responsibility for Harrison’s [wrongful 
appropriation of part of the money entrusteld to him 
by the plaintiff. 

Circumstantial Evidence 

i 

Great stress is laid by plaintiff on the inference to 
be drawn from the date of the check payablej to Har¬ 
rison, the date it was cashed and the date of i:he deed 
appearing in the record, and inferences are 4rawn as 
to the probative value of circumstantial evicience as 
against direct evidence. Having in mind ^hat the 
testimony of the Defendant was direct as to |:he date 
of the settlement in question and the delivery of the 
deed to the plaintiff, attention is invited to Gj'eenleaf 
on Evidence, Fourteenth Edition, Part 1, Chjap. Ill, 
in discussing the relative weight of direct ind cir¬ 
cumstantial evidence, on page 21, in the foot-hote he 
says: 

I 

1 

‘'As regards the \veight of such evidende when 
admitted, this question is left, with one jrestric- 
tion, entirely to the jury, just as the question of 
the weight of direct testimony is left t<^ them. 
The jury are not bound to believe any 'vidtness, 
nor are they bound to be convinced by any given 
amount of circumstantial evidence. No I doubt 
there are reasons why certain kinds or amoiints of 
c-ircnmstantial evidence vary greatly in x)r(j)bative 
force, but there is no rule of law requiring a jury 
to convict on the stronger evidence, or to acquit 
on the weaker. The whole subject is left entirely 
in their hands * * *. Neither is there any 
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rule of law in regard to the weight to be given 
by the jury to circumstantial evidence when it is 
opposed to direct evidence. There is no sort of 
difference in the kind of probative force of the 
different kinds of evidence, whether the compari¬ 
son is made between weak cases or stroni^ ones. 
* * * I The jury are at liberty to believe what¬ 
ever evidence seems to them credible; • • • 

;unl the ini evidence niav outweie,*!! 

the direct evidence. The single restriction put 
u])on the jury by the law in regard to their verdict 

is the one which <>-overns also cases of direct testi- 

». * 

nioiiy and is that, (1) in civil cases their verdict 
should not be for the party on whom lies the bur¬ 
den of ])roof unless the ])re])onderance of the evi¬ 
dence is in Ills favor: and (*J) criminal cases 


Thus, the evidentiary value of the testimony, both 
direct and circumstantial, concerning the date on which 
the settlement in question was made and whether or 
not the deed was there delivered, was a question of 
fact for the trier of the facts. 


Assuming for the sake of argument that the proba¬ 
tive value of the circumstantial evidence given bv the 
dates on intruments in (question is to be given greater 
weight than the direct testimonv of Defendant as to 
the date of settlement, yet even then the circumstances 
of the dates in (piestion does not ])reclude the ])ossibi- 

litv of the deliverv of the deed at the time of settlement 

• * 

whenever it may have occurred, as for instance, if set¬ 
tlement had occurred in the earlv evening on August 
20th, the date on which the deed in question was ack¬ 
nowledged and could have been delivered, the check to 
Harrison might still have been cashed on August 20th, 
as nowhere was the proposition that the bank was not 


10 


open on the evening of this day shovTi. It i^ common 
knowledge that banks for purposes of their (fwn often 
remain open in the evening for the transactioh of busi¬ 
ness and to a somewhat later hour than about dark. 

I 

1 

I 

Dealing further with the situation claimed by plain¬ 
tiff by reason of the dates in question, attention is 
invited to the fact that deposition by the witness Har¬ 
rison was taken in advance of trial (page Ijb of the 
record) and that the cancelled checks payabld to Har¬ 
rison and the Defendant were in the possession of the 
Plaintiff and were produced at the trial of jthe case 
by her, and that the date on which check pajyable to 
Defendant was actually paid by the bank on 'which it 
was drawn was consistent with his testimony, ^nd that 
several engagements had been made for the seUlement 
before the settlement was actuallv made. All Pf these 

« I 

facts indicate that the matter of claimed disc^’epancy 
between date of the check and the date the settlement 
was made and deed passed were matters peculiarly 
within the knowledge of the plaintiff, and a sjtuation 
which could best be explained by Harrison. B|ut does 
the Plaintiff permit the slightest indication of this to 
appear during the time Harrison was available and 
could have been questioned? If the cheek payable to 
Harrison had been drawn up and signed at |a time 
prior to the actual settlement who would kno^^^ about 
it other than Harrison or the plaintiff? | 

I 

The record (page 2) shows that in her declajration, 

the plaintiff alleges: I 

1 

“That thereafter, on, to wit, the 19th day of 
August, 1926, the said C. E. Leapley being ^t that 
time confined to a hospital, the plaintiff, hi^ wife, 


undertook to and did pay to the said defendant or 
his authorized agent, the sum of Six thousand six 
hundred ninety dollars and eighty-seven cents, 
($6,690.87), that being the total amount necessary 
to consummate said contract, at that time, and the 
defendant executed to and delivered to the plain¬ 
tiff a deed for said property.^’ 

Under the well recognized rules of pleading it is to 
be taken that the deed in question passed at the time 
of the payment, and that if plaintiff expected to 
prove, or to be permitted to prove, a diiferent date, 
the pleading should have been in more appropriate 
language. 


It is submitted that by this pleading, even if the 
plaintiff did not estop herself to deny that the deed 
had passed at the time of settlement, which defendant 
does not admit, that at least she, with considerable art, 
concealed a situation upon which she now seeks to rely. 


Probability of Plaintiff's Claim 

To believe! the Plaintiff's story of what transpired 
at the time of settlement for the Tuxedo property 
seems difficult. From her testimony it ai)pears that 
the only thing that occurred was the ])assing of the 
checks which have been admitted in evidence. She 
denies that the encumbrance was discussed, that any 
settlement figures were made or that any deed passed. 
Yet the record shows that she had previous experience 
in real estate dealing, and that even then she was hav¬ 
ing trouble in connection with the settlement of the 
sale of her Central Avenue property. With this ex- 
jierience as a background, she would now have the 
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Court believe that she signed two checks aggregating 
over $6,000.00, with never a word as to whatj she was 
getting for the checks she was passing, and ajjparently 
no curiosity as to why two checks were bein^ signed. 


Plaintiff’s Delay in Complaining 

The attention of the Court is further invited to the 

delay in making any complaint concerning the non- 

• 

pajunent of the encumbrance. The settlement in ques¬ 
tion occurred during August, 1926, and according to 
Harrison’s testimony he had conversation with the 
Plaintiff within six months concerning this unpaid 
balance. The Plaintiff denies the conversation with 


Harrison, but she does admit that she was toldjin Sep¬ 
tember, 1927, that the encumbrance was unpaid, and 
yet she does not deny that nothing was saidj to the 
Defendant about the matter until September, 1928. 
Isn’t the inference from this that she considered Har¬ 
rison her agent for the purpose of paying off !the en¬ 
cumbrance, and that it was not until some tiirle later 
that she conceived the idea of making him Defendant’s 
agent and trying to hold the Defendant for the junpaid 
balance? 

Plaintiff in her brief makes a point of the fa^t that 
the warranty of the deed recites an incumbra|nce of 
$4,000.00, whereas in fact the encumbrance Was a 
smaller one. The recital in the deed is qf the 
amount of the original encumbrance as of record, and 
how the fact that the encumbrance was in fact siinaller 
at that time gives the plaintiff any ground foij com¬ 
plaint is not apparent. 1 
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■ Plaintiff also makes much of the fact that the con¬ 
tract between defendant and C. E. Leapley recites the 
terms of the contract as ‘‘All cash/’ This contract, 
it is submittt^d, has nothing to do with the case and 
was admitted over defendants objection and excep¬ 
tion. But it is singular that plaintiff contends that 
this contract could be changed so as to make her a 
])arty, but could not be changed in any other respect. 
She apparently argues that she bought the property 
ixm\ therefore was a party to the contract, but con¬ 
tends that notwithstanding that the warranty of the 
deed sliows that ])i'()])erty was encumbered, no 
change could have been made in the contract. It is 
submitted that this contract, even if of a nature to 
enable lier to sue tliereoii, was merged in tlie deed 
which was delivered. 


Auph’cat’on of vs. Cox 


The Plaintiff relies strongly upon the case of 
Babson vs. Cox, 32 App. D. C. 542, an equity case, 
claiming that the situation in that case is almost iden¬ 
tical with the present case. The points of difference 
between the case cited and the present case are: 


1. On the question of agency in Babson vs. Cox the 
trial court held that the testimony did not sustain the 
sellers’ contention that the purchaser made the real 
estate agentsi (^lartin Brothers) his agents for the 
purpose of paying off the existing encumbrance on the 
])ro])erty: Wliereas, in the case here, the trial court 
necessarily found as a fact that the purchaser (plain¬ 
tiff herein) constituted the real estate agent (Iler- 
rison) her agent for the purpose of paying off the en- 
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cumbrance. And it is submitted that there was ample 
testimony justifying the holding in this case. 

2. Further with reference to agency, in Baoson vs. 
Cox it was held that the real estate agent was t'le agent 
of the seller as shown by the fact that the sdller had 
entrusted executed deed to the property for ^elivery 
to the purchaser, and that the real estate agent was 
empowered to receive tlie purchase price h}\ reason 
of having been entrusted with the deed for djelivery; 
and further that the special warranty made it |he duty 
of the seller to pay off the encumbrance; AVhdreas, in 
this case, the seller was present at the settlement to 
represent himself, and himself delivered the deed (al¬ 
though plaintiff contends that no deed was delivered), 
and there was no special warranty against encum¬ 
brance, in fact the fact of encumbrance was not only 
shown l)y tlie deed, but the seller especially tfjld pur¬ 
chaser about it at time of settlement. | 

On the question of warranty in Babson \{s. Cox, 
the Court of Appeals said that by the terms| of his 
s])ecial warranty the seller was obligated to discharge 
the encuml)rance; Whereas, in the case here, the deed 
of conveyance specifically says: ^^that they ha\^e done 
no act to encumber said land; excepting, a first ^lort- 
gage for the amount of Four Thousand Dollars, as of 
record,thus putting the purchaser on notice that 
there was an encumbrance. 


CONCLUSION j 

i 

In conclusion, the Defendant in Error submits that 
there is not a sufficient point of law raised in the rec- 
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ord to empower this Honorable Court to review the 
case; 

That the Plaintiff having elected to go to trial with¬ 
out a jury is bound by the finding of fact by the trial 
court and that every intendment should be held and 
construed in favor of said finding; 

And that the evidence, on the whole, is amply suffi¬ 
cient to justify the finding of fact by the trial court. 

Frank M. Stephen, 

G. Lyle Hughes, 

Attorneys for Defendant 
in Error, 
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